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FOREWORD 


Despite some initial vacillation and vagrant starts, the United States, at an 
early date, firmly embraced, as a national policy, the principle of free immigration. 
‘To a militarily weak and vulnerable people, fired as well by a “manifest destiny” to 
populate and develop an unexplored continent of vast size and promise, there was 
no teasible alternative. Furthermore, as the natural extension of the democratic and 
humanitarian values of the Enlightenment, in the name of which the Revolution 
purportedly had been fought, such an immigration policy enjoyed a philosophical 
as well as a functional sanction. Accordingly, apart from sporadic, fringe-group 
outbursts, proposals to curtail immigration were neither seriously advanced nor 
entertained for almost a hundred years. 

By the close of the nineteenth century, however, this felicitous conjunction ot 


With the 


national needs and ideals began to show signs of obsolescence and strain. 


disappearance of the frontier and the stabilization of our boundaries, “manifest des 


tiny” appeared to have run its course. Moreover, a burgeoning industrialism, largely 
nourished by the swelling stream of immigration, was giving rise to a growing con 
centration of economic and political power, an accelerated urbanization, and a more 
marked social stratification—all of which seemed further to attentuate the justification 
of a free immigration policy. And apparently epitomizing these profound develop 
ments that were rapidly transforming the face of the country, was the altered 
ethnic composition of the new immigration, 

Here, then, in the stranger in our midst, was found a convenient focus for the 
apprehensions and resentments engendered by the changing tmes—-a symbol of 
all the disturbing events that were transpiring. Around the banner of immigration 
reform, therefore, there rallied, in growing numbers, disaffected groups and indi 
viduals, united only by their fear and distrust of the alien and by their clamorous 
insistence on legislation that would stay the immigrant hordes. And, thus, diversity of 
origin, long celebrated as a distinctive hallmark of our national character and as a 
source of our strength and vitality, was gradually transmogrified into a threat to our 
American way-of-life, our institutions, and our culture 

This, of course, is not to say that some revision of our traditional policy of tree 


immigration Was not indicated nor even that the form and direction that it ha 
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taken have necessarily been unsatisfactory. It merely suggests that the highly 
emouonal, ethno-religious overtones that the subject has acquired have not conduced 
the objective and intelligent planning that articulation of a rational immigration 
policy demands. Indeed, some of the considerations most critical to this end appear 
largely to have been obscured, if not completely ignored. It is with an examination 
and assessment of several of these relevant factors and with a critique of our existing 
immigration legislation in this light, therefore, that this symposium is concerned. 

Assuming general agreement that there must be some absolute quantitative limi 
tation, the basic problem of determining the permissible number of immigrants pre- 
sents itself; What is our economic absorptive capacity, our manpower supply and 
requirements? 

Then, assuming the possibility of calculating an optimal, or at least innocuous, 
figure, there is the further problem of its apportionment: On what basis should 
immigration quotas be allocated? How valid are the assumptions that underlie 
the application of ethnic criteria? What inferences, if any, may be drawn from 
the social, political, and cultural consequences of our earlier immigration experience ? 
Should any weight be attached to the demands imposed by our pretensions to world 
leadership, moral and otherwise? And how sincere and consistent has been our ad 
herence to our professed standards in the past? 

Finally, there is the problem of critically assessing the philosophical and func 
tional sufficiency of our existing immigration legislation: In light of the foregoing, 
what are the virtues and defects of and the possible alternatives to the McCarran- 
Walter Act? What are the factors militating for or against its revision, and what 
are their prospects of realization? 

To these and many other questions, our contributors have directed their sub 
missions, Their conclusions are not, do not pretend to be, in fact, could not be 
definitive. Nor, indeed, are they completely free of evidences of personal bias—and 
in such a highly charged area, it would have been fatuous to expect otherwise. 
Nevertheless, it is hoped that these shortcomings—if such they be—will not unduly 
derogate the value of this symposium, but rather that its essentially factual and 
honest approach will, to some extent, clear the air and thus contribute to the 


formulation of an immigration policy genuinely geared to our national needs and 


interests. 


Mevvin G. SHim. 











AMERICAN IMMIGRATION POLICY IN 
HISTORICAL PERSPECTIVE 


Joun Hicham* 


For three-quarters of a century now, the United States has been trying to fix a 


satisfactory immigration policy. Over that period, a vast, chaotic, tremendously in- 


tricate mass of legislation has accumulated. Interest in the subject has sometimes 


risen very high and at other times declined almost to the vanishing point; yet, for 


only very brief periods has there been any general belief that the problem has suc- 
cessfully and durably been resolved. Every major movement in recent American 
history has affected the course of debate; for, immigration impinges on all aspects of 
American civilization, Partly for that reason, every congressional action has in- 
volved a welter of popular passions and special pressures. Amid all the wrangling 
and rancor, very little intelligent planning has entered into legislative decisions. 

Apart from the sheer complexity of a problem enmeshed in so many different 
strands in American life, there is another, more basic reason for the confusion 
and discord in policy-making. Restriction of immigration inevitably conflicts with 
some of the deepest American values. The belief that this is a land of opportunity 
for everyone, the conviction that American freedom has a universal relevance 
these ideas are hard to square with general restrictions. Any restrictive policy, more 
over, inevitably entails discriminations; and a system of discrimination that does 
not offend the democratic conscience is exceedingly difficult to define. Yet, while 
America’s official values are hard to reconcile with immigration restriction, the condi 
tions of the modern world have created imperative demands for defensive and regu 
latory action to preserve the existent goods of American life. In this situation, the 
restrictionists have claimed to be the hard-boiled realists, though their “realism” has 
seldom been free of hysteria. Antirestrictionists, on the other hand, tend to gloss 
over the dilemmas that immigration poses. Reluctant to confess that a problem 
exists, they fling the ancient ideals in their opponents’ faces. Neither side has had 
the will or vision to bring our traditional principles into a creative relation with the 
facts of the modern world. 

During the first century of United States history, facts and ideals happily coin 
cided. The ideals were anchored fast during the era of the American Revolution. 
When a nation of immigrants shook off British rule, the very heterogeneity of the 
American people gave them their claim to having a distinctive national character. 
“Europe, and not England, is the parent country of America,” wrote Tom Paine 


* B.A. 1941, Johns Hopkins University; M.A. 1942, Ph.D. 1949, University of Wisconsin. Associate 
Professor of History, Rutgers University, since 1954 Author, STRANGERS IN THE LAND: PATTERNS oF 


American Natvivism 1460-1925 (1955), and various articles on American social and intellectual history 
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in 1776,' and generations of patriotic orators after him declaimed the glory of a 
people who owed their greatness to their diverse and multitudinous origins. This 
conception of the Americans as a universal nationality carried two corollaries. One 
corollary proposed for the United States the mission of providing an asylum, 
wherein the blessings of liberty would await all men. The other corollary, first 
enunciated by Jefferson, insisted on* 

. the natural right which all men have of relinquishing the country in which birth 
or other accident may have thrown them, and seeking subsistence and happiness where- 
soever they may be able, or may hope to find them, 


In denying the old doctrine of perpetual allegiance, in affirming a mission to hu- 
manity, and in celebrating a diversity of origins, the Americans were giving sub- 
stance to the cosmopolitan principles of the Enlightenment on which their nation 
was founded, 

These libertarian principles formed a harmonious part of the social and economic 
system. An underpopulated country, confronting immeasurable natural resources 
and energized by a Protestant ethic, hungered for all the manpower it could get. 
Farmers pushing westward needed immigrants to take over their half-cleared acres. 
Merchants needed immigrants to man their ships, to provide return cargoes for 
crops sent to Europe, to dig the canals, and to lay the railroad tracks. Mining enter- 
prises and factory masters needed immigrants for the hard, dirty labor that native 
workmen scorned, Whole territories needed immigrants to qualify for statehood. 

Periodically, the hectic pace of economic and geographical expansion broke down 
in severe depressions, but even as late as the Panic of 1873, these economic collapses 
did not seriously threaten the immigrants’ general reception. Behind the con- 
tinuing confidence in their economic desirability was an almost universal assurance 
of the resilience and homogeneity of American society. In other words, an implicit 
faith in assimilation prevailed. All immigrant groups, despite their different back- 
grounds and (in some cases) their persistent separateness, were expected, in due 
course, to fuse with the older population automatically. 

Several conditions sustained the American confidence in an effortless process of 
ethnic integration. Above all, the country did not suffer from deep class cleavages 
which immigration might aggravate. The American social structure combined an 
underlying cohesion with a remarkable degree of individual mobility. As native 
Americans climbed upward in a fluid society that did not sharply distinguish em- 


ployer from employee, immigrants occupied the stations that others were vacating 
and then followed in their wake. Even the Protestant-Catholic division of the mid- 
nineteenth century, which created the Know-Nothing Party and aroused demands 
for checking the political power of the immigrants, did not upset confidence in their 


*Howarp Fasr (Ep.), Tue Sececrep Work or Tom Paine ano Citizen Tom Paine 20 (1943). 
Throughout this article, the writer has drawn heavily on the fuller account of European immigration 
and its restriction contained in his book, Strangers in the Land: Patterns of American Nativism 1860- 
1925 (1955). 

*1-Mien Tstanc, Tue Quesrion or Exparriation in America Prior ro 1907, at 26 (1942). 
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social assimilation. The melting pot might take a while to do its work, but that 
was all right too. The American people did not really demand a high level of 
national solidarity; they had enough already for their individualistic purposes. 
Moreover, this loose-knit, flexible society seemed quite safe from external dangers. 
After 1815, isolation was a fact more than a theory; and a deep sense of military 
security permitted the United States to work out its own group relations in a relaxed 
and tolerant way. 

Although tariffs established some control over the importation of goods, in 
the field of immigration, the federal government abided by the prevailing spirit of 
laissez-faire. Before the 1880's, immigration was neither hindered nor promoted 
by national action, except in two cases, Early in the nineteenth century, the 
coerced immigration represented by the African slave trade was prohibited;* then, 
for a short time, from 1864 to 1868, Congress tried to stimulate immigration by a 
statute authorizing employers to pay the passage and bind the services of prospective 
migrants.* Otherwise, the only federal enactments called for an official count of the 
number of entrants and decreed certain minimum living conditions aboard ship.’ 

Individual states, however, did try to exercise some influence over immigration. 
Their intervention took two forms. Western and southern states in the mid 


nineteenth century developed programs to lure new settlers from overseas. By the 


early 1870's, when this competition was at its height, a large majority of states em- 
ployed promotional agents or offered other inducements. On the other hand, the 
seaboard states of the Northeast sought to protect themselves from the heaviest 
burdens of immigration. Their goals were modest, and their administration lax 
Aiming only to provide an orderly reception, to help those in temporary difficulty 
and to discourage the entry of the permanently incapacitated, the states of entry set 
up boards of immigration commissioners. Their members were charity leaders who 
served without pay. New York, whose experience provided the basis for late: 
federal administration, established a central immigrant depot at the foot of Man- 
hattan, maintained an immigrant welfare fund by collecting small fees from ship 
owners, and required the posting of a bond for any immigrant who seemed likely 
to become a permanent charity case. 

A change in public temper and policy began in the 1870's, but at the time, the 
change seemed to apply only to one small and remote immigrant group. In 
California, the state with the most heterogeneous population in the Union, a move 
ment directed solely against the Chinese rose to a pitch of violence unsurpassed in 
American immigration controversies, The Chinese had appeared during the Gold 
Rush, and from 1860 to 1880, they comprised about nine per cent of the state’s pop- 


® Act of March 2, 1807, c. 22, 2 SraT. 426. 

*An Act to Encourage Immigration, c. 246, 13 Star. 385 (1864). 

* Act of March 2, 1819, c. 46, 3 Svat. 488; Act of Feb, 22, 1847, c. 16, 9 Svat. 127; Act of May 
17, 1848, c. 41, 9 Star. 220; Act of March 3, 1455, c. 213, 10 SraT. 715. 

*See Leach, The Impact of Immigration upon New York, 1840-60, 41 N. Y. Hisr. 15 (rgso) 
See also Cuarnces P. Howtanp (Ep.), Survey op AMERICAN Fortion RELATIONS 427-30 (1929) 
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ulation.’ White workers began grumbling at their low standard of living and their 
racial qualities in the early 1850's.” The complaints became hysterical after 1869, 
when the completion of the Union Pacific Railroad marked the emergence of both 
great corporate wealth and a large floating labor supply. Mass demonstrations and 
mob attacks on the Chinese accompanied the growth of an agitation against the rail- 
road and land monopolies that found the Chinese useful. European-born workers 
took the lead in the anti-Chinese movement;” when a general depression descended 
in the mid-seventies, an Irish demagogue, Denis Kearney, sparked the state-wide 
triumph of a new Workingmen’s Party pledged to humble the rich and get rid 
of the Chinese. 

Chinophobia had far more than an economic appeal. Politicians of both major 
parties, newspapers, and most of the respectable middle-class public throughout the 
Far West soon succumbed to the hysteria because the primitive race-feelings in- 
grained in white America in the course of mastering the Negro and the Indian 
readily extended to the Chinese. Here was the critical difference between European 
and Asiatic immigration. ‘Transatlantic migration had not put to any very severe 
test the cosmopolitan ideals of American nationality. Until the Chinese appeared 
in some numbers—the inflow slackened in the mid-sixties but increased markedly 
in the seventies—immigration had brought the United States only people of north- 
ern European background. The Chinese, however, bore the stigma of color. As 
soon as their presence caused discomfort, no elaborate rationale was necessary to 
rouse against them the imperatives of white supremacy. ‘The westerner saw proof 
of their absolute unassimilability in their strange, tightly organized culture, with 
all its mysterious overtones of Oriental vice and disease. Furthermore, race-feelings 
acquired a special urgency from the westerner’s militant sense of a pioneering 
destiny. Californians envisaged themselves as guardians of the imperiled frontier 
of white civilization.’® 

While the toll of riots and community expulsions mounted through the 1880's," 
Democratic and Republican leaders in Washington vied with each other to appease 
the California electorate. The principal stumbling block was the Burlingame 
Treaty of 1868,'* which pledged to China the right of unrestricted immigration and 


") U. S. Der’r ov tHe Inrertor, Report on PopuLatrion or rue Unirep States ar tHe ELeventu 
Census, 1890, pt. 1, at 2, gor (1895). The standard study is Mary Roserts Cootipce, Cuinese Im- 
MIGRATION (1909) 

"See Paul, The Origin of the Chinese Issue in California, 25 Miss, Vaccey Hisr. Rev. 181 (1938). 

* See, eg., San Francisco Argonaut, Jan. 9, 1886, p. 2. See also Joint Special Committee to Investi- 
gate Chinese Immigration, Report, S. Ree. No, 689, 44th Cong., 2d Sess. 56 (1877). On the general 
tempo and character of the agitation, see Eimer CLranence SANoMeyer, Tue Anti-Cuinese MoveMent 
in Cativornta (1939). 

See 2 Pustic Opinion 285 (1887); Rowell, Chinese and Japanese Immigrants—A Comparison, 34 
ANNALS 230 (1909). 

"See, eg., Karlin, The Anti-Chinese Outbreaks in Seattle, 1885-1886, 39 Pac. Nw. Q. 103 (1948). 

™ Treaty of Trade, Consuls, and Emigration, July 28, 1868, 16 Srar. 739, 1 Wituiam M. Matvoy, 
Treaties, CONVENTIONS 234 (1910). This treaty was drafted by Secretary of State William H. Seward, 
who had once joyfully predicted an influx of a million Asiatics per year into the trans-Mississippi West 
See Henry Nasu Smrru, Viroin Lanp 166-67 (1950). 
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secured commercial privileges for the United States. The treaty permitted passage 
in 1875 of a law forbidding the importation of Chinese contract labor; but four 
years later, a sense of honor impelled President Rutherford B. Hayes to veto a 
devious bill that would have negated the treaty. He tried, instead, to renegotiate it. 
Thereupon, a new treaty, applying only to Chinese laborers, permitted the United 


States to “regulate, limit, or suspend” their coming but 
“14 
it. 


ten years. 


‘not absolutely prohibit 


’ 


The result was the act of 1882, “suspending’ 


the entry of Chinese labor for 
Harsher laws, draconically administered, soon went well beyond treaty 
limits, A statute prohibiting the return of Chinese residents who happened to be out 
of the country preluded the election of 1888;'* and in 1892, the Geary law not only 
continued suspension for ten years more, but also required every Chinese in the 
United States to prove through white men’s testimony his legal right to be here." 
At the turn of the century, suspension became permanent exclusion.’* Even Chinese 
immigration from our own island possessions, Hawaii and the Philippines, was 
prohibited. By then, the Chinese-American population was declining, and the prob 
lem seemed comfortably solved.’® 

Throughout, the Chinese issue was treated as quite separate and distinct from the 
question of European immigration. However, the social-economic situation that 
triggered the anti-Chinese movement in the seventies persisted, with widening 
implications. What troubled the Californians, apart from the race factor, was the 
onset of social stratification—the danger, as one of them put it, of the rise of a 


® The boasted fluidity of a frontier culture was 


“caste system of lords and serfs.” 
giving way to an industrial system that separated workers from their boss and created 
sharp class contrasts between rich and poor. In the 1880's, the whole nation was 
beginning to worry about the same thing. The homogeneity and mobility that 
had long upheld the American faith in assimilation was threatened. As a result, 
a general movement to restrict immigration gathered strength through the eighties 
and early nineties, building up to a climax in 1496. 

In the flush times of the early eighties, immigration reached its highest point 
in the nineteenth century, and though the general reception was still enthusiastic, 
another point of view could now be heard. While conservatives clung to com 
placency, a growing company of reformers sounded alarms at the polarization of 
American society. Protestant advocates of a Social Gospel, a new generation of 
German-trained economists, and a host of municipal reformers charged immigration 
with increasing the rift of classes, complicating the slum problem, causing boss-rule, 


*® Act of March 3, 1875, c. 141, 18 Stat. 477. 

'* Treaty between the United States and China Concerning Immigration, Nov 7, 1880, 22 Srat 
. 1 MALLoy, op. cit. supra note 12, at 237, 23% 

™ Act of May 6, 1882, c. 126, 22 Srat 

Act of Oct. 1, 1888, c. 1064, 2 

T Act of May 5, 1892, c. 60, 27 Srat 

™ Act of April 27, 1904, if ‘ : 5 


19 © 


cc How.anp, op. at. supra note 6, at 494-500; 5 Ettis Paxson Onrnnovrzer, A Hisrory 
THE Unirep States Since THE Civin War 57, 165-68, 323-25 (1937) 
*° SANDMEYER, OP. cit, supra note 9, at 32-33. 
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and straining the old moralities. These difficulties, like the immigrants themselves, 
centered in the recklessly expanding cities; but critics of land monopoly, such as 
Henry George, also argued that the supply of good vacant land in the West 
was giving out, thereby adding to the population pressure in the cities.*’ Realiza- 
tion was dawning that America’s natural resources were limited. Thus, with the 
apparent passing of the frontier, a sense of “closed space” aggravated fears of a closed 
society. Many of the reformers who raised these issues were questioning the hal- 
lowed principles of laissez-faire. Immigration restriction, therefore, appealed to 
them as a simple way of using the power of the state to combat many interlocking 
social problems. 

In 1882, when this criticism was just beginning, one special group of reformers 
prodded the federal government into establishing the first national controls over 
immigration. The directors of urban charities had long been concerned over the 
strain that immigration imposed on their own resources and on the community. 
Charity leaders were aghast when the Supreme Court, in 1875, declared that the 
existing regulations maintained by the seaboard states infringed on Congress’s ex- 
clusive power over foreign commerce.** To escape the added burdens that now 
fell upon private philanthropy, welfare agencies begged the federal government 
to assume responsibility. For seven years unmoved, Congress finally passed the 
immigration law of 1882.24 This gave the Secretary of the Treasury executive 
authority over immigration but cautiously left the actual inspection of immigrants 
in the hands of the old state agencies. The United States was to accumulate an 
immigrant welfare fund by collecting fifty cents from each immigrant. Also, con- 
victs, lunatics, idiots, and persons likely to become a public charge were denied 
admission. Thus, in building upon state precedents, the federal government took 
a limited, hesitant, but decisive step away from /atssez-faire.”* 

This preliminary action had hardly been taken when the depression of 1883-86 
aroused a wider and more insistent demand for regulating the incoming stream. 
Great strikes broke out, and—as if to demonstrate how deep the social chasm was 
becoming—the first mass movement of American workingmen, the Knights of Labor, 
spread through the industrial world. The Knights did not propose general restric- 
tions on immigration as yet; they and the other labor unionists of the late nineteenth 
century were too close to their own immigrant past. But they resented fiercely the 
way that coal operators in Pennsylvania were bringing in carloads of foreigners to 
break strikes and hold down wages. In 1885, therefore, the Knights lobbied through 
Congress a contract labor law forbidding anyone to prepay the transportation of an 
immigrant to the United States in return for a promise of his services.?° Hence- 


*! Henry Groroe, Social Prostems 40-46, 161-62 (1886). See also Benson, The Historical Back- 
ground of Turner's Frontuer Essay, 25 Acricucrurar Hisr. 72 (1951). 

** Henderson v. Mayor of the City of New York, 92 U. S. 259 (1875). 

** Act of Aug. 3, 1882, c. 376, 22 Srat. 214. 

** All immigration legislation to 1907 is chronologically compiled in 39 Immicration Comm'n, RzE- 


porTs (1g1t). 
*® Act of Feb. 26, 1885, c. 164, 23 SraT. 332. 
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forth, every newcomer would have to convince immigration inspectors that he had n« 


specific prospect of a job, yet was not likely to become a public charge. 


While the unions attacked only a special kind of immigration, the labor up- 
heaval frightened a large part of the urban middle class into a more general ant- 
foreign reaction. Businessmen, seeing how prominently the immigrants figured in 
the new labor movement, concluded that the control of unrest depended on con- 
trolling immigration. Nonunionized workers and white collar people began to 
suspect that the whole wave of industrial discontent was somehow foreign-inspired. 
A catastrophe in Chicago in 1886 catalyzed these fears. At a time when thousands 
of workers throughout the country were out on strike, a bomb exploded in the 
face of the police at a German anarchist meeting in Haymarket Square, An anti 
radical panic ensued, giving immigration restriction its first major impetus in public 
opinion. 

The strife and tumult of the late nineteenth century came to a head in the 18go's 
in the midst of another, more severe depression. Now the restrictionist clamor 
which had been confined largely to urban areas in the Northeast and Midwest 
during the eighties, spread into every part of the country. A new aggressive na 
tionalism (itself a product of the social crisis) exacerbated the demand; for, re 
striction became a kind of defensive counterpart of the jingoist outbursts against 
England, Spain, and other countries during that troubled decade. Thus, the most 
serious outbreak of antiforeign violence in the nineties was a partly jingoist, partly 
nativist episode. In 1891, the leading citizens of New Orleans led a lynching 
party into the parish prison and systematically slaughtered eleven Italians who had 
just been found not guilty of a murder charge. When the Italian Government 
reacted indignantly, there was feverish talk in the United States of a war with 
Italy. The incident proved second only to the Haymarket Affair in stimulating 
restrictionist sentiment. 

The emergence of Italians as an ethnic target calls attention to another aggra 
vating factor in the 1890’s. More and more of the people who crossed the Atlantic 
were coming from southern and eastern Europe. This “new immigration” seemed 
even more disturbing than the older immigrant groups. Italian, Slavic, and other 
peasants from beyond the Alps lived much closer to serfdom than did the folk of 
northwestern Europe; and the Jews from Russia and Rumania were seeing a world 
outside of the ghetto for the first time. By western European standards, the new 
immigrant masses were socially backward and bizarre in appearance. The old im 
migration still exceeded the new, and most restrictionist sentiment in the 1Sgo's 
remained diffuse, reflecting a general concern over the whole foreign influx. But 
in the urban and industrial areas, where the new groups piled up in squalid slums, 
they became vivid symbols of the problems of the time. Moreover, a number of 
eastern intellectuals began to argue that the southern and eastern Europeans wer 


not only socially dangerous, but also racially unassimilable. 
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All in all, restrictionist pressure became so strong in the nineties that the real 
question is why it accomplished so little. Several circumstances seem to be involved. 
First, a good deal of the old confidence in assimilation persisted beneath the stormy 
surface of the age. Free immigration and the ideals that validated it were corner- 
stones of American society; they could not be dislodged easily. Second, Republican 
votes proved insufficient to pass a truly restrictionist measure, and the Democratic 
party remained, at most, lukewarm toward the idea. Republican leaders 
offered restriction to American workingmen as a supplement to tariff protec- 
tion. The Democrats, on the other hand, had an antitariff tradition and, more 
important, got much of their support from groups that were either intensely opposed 
to restriction or undecided. In the Northeast, the Democrats had always depended 
primarily on the votes of immigrant minorities; the other great source of Demo- 
cratic strength, the South, hankered for a larger white population and had not yet 
quite made up its mind about the immigrants.” Finally, the restrictionists were 
severely handicapped by their own confusion, They disliked so many immigrants 
for such a variety of reasons that they had difficulty in agreeing on a plan of action. 

Congress did pass one important law, but the act of 189177 did not attempt to 
reduce the number of immigrants in any way. Instead, it greatly strengthened the 
loose controls established in the preceding decade, The law of 1882 had left a con- 
flicting division of authority between the states and the federal government. Now, 
the whole job of inspection and regulation was vested in federal officials. Also, 
the act added further excluded categories to those of 1882 and 1885. Polygamists 
(1<., unrepentant Mormons) and “persons suffering from a loathsome or dangerous 
contagious disease” were declared inadmissible; and the contract labor law was 
broadened to prohibit employers from advertising for help abroad and to exclude 
immigrants encouraged by such solicitations, Finally, the act prescribed practical 
means of enforcing existing regulations. It compelled steamship companies to carry 
back to Europe all passengers rejected by the United States inspectors, and it made 
the first effective provision for deporting aliens already in the United States. Aliens 
who entered illegally or became public charges might be deported within one year of 
entry, This statute provided a framework for administration for many years. 

Yet, it left the central issue of quantity untouched, and here the proposals were 
various. Some wanted a temporary suspension of all immigration. Some proposed 
a stiff head tax of $20 or more on each arrival. One of the most popular schemes 
would require a certificate from an American consul overseas attesting to the good 
character of each emigrant from his area. A consular inspection bill passed the 
House of Representatives in 1894 but ran into opposition in the Democratic Senate. 

Ultimately, restrictionists rallied around a plan to exclude all male adults unable 
to read and write their own language. The literacy-test idea originated among the 
northeastern intellectuals who were particularly concerned about the new immigra- 


28 Even at the climax of the restrictionist fever in 1896, more congressmen from the South voted 
iwainst restriction than from all other sections combined Sce 29 Cone Rre 2946-47 (1897) 
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tion. They argued that such a test would cut in half the influx from southern and 
eastern Europe, without seriously interfering with the older immigration from the 
more literate areas of Europe. Yet, the intended ethnic discrimination would be 
accomplished by applying to every individual a single standard that reflected the 
premium American culture put upon education, 

The ascendancy of the literacy test over other restrictive proposals was due to the 
pertinacity of Henry Cabot Lodge, its first and most influential congressional advo 
cate, and to the supporting propaganda of the Immigration Restriction League. 
Organized by a group of Boston bluebloods in 1894, the League launched a whirl 
wind campaign to alert the country to the social and economic dangers of the new 
immigration, Since the congressional elections of 1894 installed Republican majori 
ties in both houses, the hour of victory seemed at hand. A literacy bill sponsored 
by the League passed Congress in the winter of 1896-97 by topheavy margins. As one 
of his last acts, however, President Grover Cleveland vetoed the bill. 

His successor, William McKinley, was ready to sign; and the bill would un 
doubtedly have been re-enacted speedily if the fin-de-siecle spirit of crisis and de 


pression had not begun to dissipate as soon as the new administration took office. 


The first sign of a change had come already with McKinley's victory in 1896, which 
brought vast relief in conservative quarters and, incidentally, demonstrated that 
many of the immigrants supported the status quo. Then, a dazzling resurgence of 
prosperity inaugurated a long period of good times and quieted the fierce industrial 
unrest of the preceding years. Even the jingoist impulse purged itself in the Spanish 
American War. America seemed once again a land of opportunity for all. Conse 
quently, some of the old confidence in assimilation came flooding back along with 
the whole revival of confidence in American society. Once again, patriotic spokes 
men boasted of the cosmopolitan makeup of the national character. Despite a phe 
nomenal increase in the new immigration at this very time, restriction ceased 
to be a political possibility. 

While politicians became apathetic toward restriction, two groups especially fell 
away from the movement. Businessmen now waxed enthusiastic about the enrich 
ing influx. A great expansion and simplification of factory processes increased the 
need for unskilled immigrant labor, and industrial leaders acquired a new assurance 
in their own ability to keep the foreign worker tractable and unorganized. Hence 
forth, organizations like the Chamber of Commerce and the National Association 
of Manufacturers lobbied vigorously against restriction. Meanwhile, urban reformers 
began to see the immigrant less as a cause and more as a victim of social evils. Al 
though this shift in the reform outlook was far from complete, the general temper 
of early-twentieth-century progressives disposed them to attack environmental condi 
tions rather than people. 

It should also be said, however, that most progressives had little in common with 
the conservative, boss-ridden, immigrant masses. The progressive spirit tended to 


weaken the late nineteenth-century connection between restriction and reform but 
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did not generate an adequate, countervailing philosophy of ethnic democracy. Con- 
sequently, the revival of a tolerant attitude toward immigration in the early twenti- 
eth century delayed the coming of restriction without revising its purpose and di- 
rection. The opportunity to think out a policy that might be both realistic and 
democratic was lost; and when antiforeign agitation again picked up, restrictionists 
simply carried on from the point at which they had paused. 

The early-twentieth-century lull could not, in the nature of things, last for very 
long. The anguish and unrest of the preceding years might be temporarily relieved, 
but the social and economic problems then thrust forward were certainly far from 
solved. The age of Theodore Roosevelt and Woodrow Wilson made a modest 
start at solving them; but henceforth, confidence in the future of American society 
would have to rest increasingly on the use of organized intelligence to preserve and 
fulfill what fortune initially provided. The eighteenth- and early-nineteenth-century 
faith that the American people could trust the laws of nature to operate automatically 
in their behalf would inevitably diminish in a complex industrial society. And 
with the extension of centralized direction over the national life, immigration would 
surely come under purposeful control. 

Then too, the restriction issue could hardly remain quiescent indefinitely in view 
of the size and character of the transatlantic migration. The biggest inrush in 
American history was gathering force year by year; in the decade from 1905 to 1914, 
an average of more than a million people annually crowded past the immigration 
inspectors. After 1896, the great majority derived from southern and eastern 
Europe. Thereafter, the outflow from the more highly developed countries of north- 
western Europe declined as the movement from distant lands increased. More and 
more remote cultures were drawn into the current; the first considerable number 
of Russian peasants, Greeks, Syrians, and Armenians appeared in the twentieth 
century. The bulk of southern and eastern European immigrants settled in the in- 
dustrial area east of the Mississippi and north of the Ohio and Potomac Rivers, 
where they were heavily concentrated in the mining and manufacturing centers. 
But a good many of them also spread throughout the Far West, and even the South 
had some 200,000 by 1910.7 Whereas nativists in the nineties had very generally 
disliked the foreigner as such, the new immigration now stood out sharply as the 
heart of the problem. All of the regressive and antisocial qualities once imputed to 
the immigrants in general could now be fixed upon this more specific category. 
In fact, the major theoretical effort of restrictionists in the twentieth century con- 
sisted precisely in this: the transformation of relative cultural differences into an 
absolute line of cleavage, which would redeem the northwestern Europeans from 
the charges once levelled at them and explain the present danger of immigration in 
terms of the change in its sources. 

The >roponents of a literacy test had begun the elaboration of this distinction in 
the 1890's. No one, of course, either restrictionist or antirestrictionist, confessed that 


** See U. S. Dep'r or Commerce ano Lapor, Unirep States Census, 1910, abstract 197 (1913). 
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the special dislike of the new immigration arose basically from a human preference 
for homogeneity, which the unfamiliar customs and low standard of living of the 
new groups offended. Such an admission would have embarrassed the antirestric 
tionists and discredited the restrictionists’ motives. Antirestrictionists concentrated 
on the economic need for foreign labor and on America’s moral commitment to 
humanity.*” Their opponents replied that such traditional considerations were out 
of date in the wholly new situation creatéd by the new immigration. Thus, the 
restrictionists, by exaggerating the distinctiveness of the new immigration, could 
explain the rise of a problem by reference to external changes, evading the uncom 
fortable truth that the initial impetus for restriction came from internal difficulties 


within the American social-economic framework. 
Accordingly, the most astute restrictionists applied themselves energetically to 


proving that the new nationalities endangered America as their predecessors had not. 


The earliest attacks stressed a social and economic peril. Pennsylvania coal miners 
denounced the Italian, Hungarian, and Polish labor arriving among them as a de- 
graded, servile class whose presence frustrated efforts to improve wages and condi 
tions. Economists and a growing number of labor leaders generalized the argument 
into a plea for saving “the American standard of living,””’ forgetting that immigrants 
had always worked cheaply while adding to abundance. The economic case was 
systematized by the United States Immigration Commission of 1907-1911, whose 
forty-two volume report comprised the most massive investigation of immigration 
ever made.*! The Commission worked out, in vast detail, an unfavorable contrast 
between the northwestern and southeastern Europeans in the United States at that 
time. The latter were more highly concentrated in cities and in unskilled jobs 
and were more inclined to return to Europe. These figures obscured significant 
differences between particular nationalities and did not take account of a marked 
improvement in the social-economic calibre of northwestern European immigration 
since the time when it had led the way.** Other critics, beginning with the Immi 
gration Restriction League, produced even more misleading figures, correlating the 
new immigration with the growth of slums and with a high incidence of crime, 
disease, and insanity.** 

A second, line of argument concerned a racial menace. Here, the case against 
the new nationalities was harder to build. In popular parlance, race meant color. 
Since no very clear-cut difference of complexion was apparent between native 
Americans and any European group, the old instincts of white supremacy did not 
automatically apply to the new immigration as they did to the Chinese. To a large 
extent, race lines would have to be manufactured. Their construction was a grad- 


2” See, ¢.g., 28 Conc. Rec. 5434-36 (1896); 31 id. 427-30 (1898); THomas Wentrwortn Hicoinson, 


Book anp Heart 163-64 (1897); Parkhurst, Value of Immigration, 74 Mernovisr Rev. 7og (1891). 
*° See, ¢.g., RicumMonp Mayo-Smiru, Emicration anp ImMMioraTION (1890); 15 U. S. LnpusTrRIAL 
Comm'N, Report On IMMIGRATION (1901) 
*1U. S. Immicration Comm'n, Reports (1911). 
*2 Cf, Brintey THomas, MickaTion ano Economic Growtn 65-66, 153 (1954) 
*8 See Publications of the Immigration Restriction League (1895-97). 
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ual process, long impeded by the democratic tradition. But ultimately, the racial 
attack on the new immigration emerged as the most powerful ideological weapon 
of the restriction movement. When completed, it became a racist philosophy that 
openly repudiated the official American Creed. 

For a starting point, restrictionist intellectuals had an old concept of race that was 
different from the popular spirit of white supremacy. Throughout the nineteenth 
century, patrician writers often acclaimed the American people as the finest branch 
of the Anglo-Saxon race. The Anglo-Saxon myth was somewhat inconsistent with 
the cosmopolitan ideal of nationality; but originally, no challenge was intended to 
faith in assimilation. No race-feelings (in the sense of biological taboos) were in- 
volved. In the Anglo-Saxon sense, “race” meant essentially the persistence of 
national character, The idea expressed a kind of cultural nationalism. In time, 
however, Anglo-Saxonism expanded and sharpened. It became permeated with 
race-feelings. Increasingly, Anglo-Saxon culture seemed to depend on the persistence 
of a physical type; nationalism was naturalized; and “race” in every sense came to 
imply a biological determinism. 

Darwinism was a preliminary influence in the confusion of natural history with 
national history. By suggesting that a biological struggle underlies all of life, 
Darwinism encouraged Anglo-Saxon theorists to think of nations as species engaged 
in a desperate battle for survival. ‘Toward the end of the nineteenth century, a 
number of patrician intellectuals turned the Anglo-Saxon tradition into a defensive 
attack on immigrants and an aggressive doctrine in foreign policy. They sum- 
moned Anglo-Saxon America to protect herself at home and to demonstrate her 
mastery abroad. Consequently, the victory of imperialism in 1898 gave racial 
nationalism an unprecedented vogue. Ideas that had been the property of an in- 
tellectual elite permeated public opinion. 

Yet, race-thinking still did not clearly define the danger of the new immigration. 
Why wouldn't its racial qualities be transformed by the American environment, as 
leading progressives contended? Indeed, what were the racial differences between 
southeastern Europeans and old-stock Americans? Darwinism was little help in 
answering these questions. But answers did come in the early twentieth century 
through new scientific and pseudo-scientific ideas imported from Europe. The 
dazzling development of modern genetics around 1900 revealed principles of 
heredity that seemed entirely independent of environmental influences, Genetics in- 
spired many scientists, led by Sir Francis Galton in England and Charles B. 
Davenport in the United States, to hope for the improvement of society by pre- 
venting the inheritance of bad traits. Under the banner of “eugenics,” these bio- 
logical reformers gave a presumably scientific validation to immigration restriction; 
for how could a nation protect and improve its genes without keeping out “de- 
generate breeding stock”? 

Simultaneously, a new school of anthropology was re-educating Anglo-Saxon 
nationalists on the racial composition of European man, William Z. Ripley's The 
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Races of Europe (1899) conveyed to American readers a tripartite classification of 
white men recently developed by European scholars. Here the race lines conformed 
not to national groups, but to physical types: the Nordics of northern Europe, the 
Alpines of central Europe, and the Mediterraneans of southern Europe. The latter 
two corresponded roughly to the new immigration. 

The climax came in Madison Grant’s The Passing of the Great Race (1916). A 
wealthy, conservative New Yorker, Grant wove eugenics and the new anthropology 
into a racist philosophy of history. Nordic greatness depended on Nordic purity; 
and now, both were passing through the invasion of Alpines, Mediterraneans, and 
Jewish hybrids. No idealistic compunctions restrained the sweep of the argument. 
Maintaining that democracy and Christianity tend to undermine racial pride, Grant 
defied the whole American Creed, 

Well before racism reached its flowering in Grant's book, the immigration re 
striction movement had begun to revive from the torpor into which it fell at the 
turn of the century. It made headway slowly. An effort to pass the literacy test 
failed in 1906. No further attempt was made until six years later. Not until 1914 
did the movement regain the momentum it had had in the mid-nineties. The 
main reason for this slow recovery was the generally confident spirit of the age—a 
confidence reflected in the progressives’ absorption with internal reform and the in- 
dustrialists’ unconcern with foreign radicalism. Another reason lay in the emergence 
of the new immigrants as a political force. By the early twentieth century, their 
voting power in northeastern industrial areas was enough to give pause to Re 
publican as well as Democratic politicians. Republicans sought to offset Democratic 
strength in the big cities by appealing to Jews, Slavs, and Italians. Consequently, 
the G. O. P. could not afford to identify itself with restriction, as it had in the 
nineties. Henceforth, the movement depended on bipartisan coalitions. Moreover, 
the immigrants made use of their growing influence by putting pressure on Congress 
whenever restriction bills came up. No legislative issue was closer to their hearts, 
and congressional committees had to face troops of immigrant representatives when 
ever hearings opened. Jews generally took the lead; a National Liberal Immigration 
League under Jewish auspices did much to rally the opposition to the literacy bill in 
1906 and in succeeding years. 

Against this opposition, the restrictionist forces relied upon three centers of 
strength. Patrician race-thinkers supplied intellectual leadership. . A stream of 
books and articles urged the eugenic implications of immigration policy and the 
danger of “race suicide.”** Meanwhile, a second group, the trade unions, lobbied 
energetically against the business apologists for immigration. The American Fed 
eration of Labor had moved far enough from its immigrant past by the early 
twentieth century to adopt an uncompromisingly restrictionist position. But its 


agitation did not count for much in actuality. The congressmen who might have 


done labor’s bidding were swayed by the stronger pressure of the immigrants; the 


*E.g., id. (1908-10); Epwarp Atswortn Ross, Tur O1p Wortp in rue New (1914) 
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big cities and industrial centers voted regularly and overwhelmingly against re- 
striction. 

A third group provided most of the support for restriction in Congress. From 
the 1g00’s to the 1940’s, the common people of the South and West formed a massive 
phalanx in favor of rigid legislation. This regional grouping represented a major 
shift in the alignment of forces. Initially, restriction sentiment had congealed in 
the Northeast, where immigration was a real problem; in the 1890's, the South and 
West had responded to the issue slowly and uncertainly. But in the twentieth 
century, while industrial aad immigrant opposition thwarted northeastern re- 
strictionists, the South and West emerged into the forefront of the movement. Ap- 
propriately, the political leadership passed from Henry Cabot Lodge, of Massachu- 
setts (who retired into the background after 1906), to more demagogic men like 
“Cotton Ed” Smith, of South Carolina, Albert Johnson, of Washington, and Pat 
McCarran, of Nevada. 

The essential explanation is to be found in the race issue. The Deep South and 
the Far West, where the new regional lineup started, had long been the areas of 
most intense race-feelings. The instincts of white supremacy had not seemed 
widely relevant to European immigration, however, until after the imperial ad- 
ventures of 1898. Imperialism popularized the Anglo-Saxon idea of nationality and 
linked it with primitive race-feelings. Even without the sophisticated rationale of 
the new racial science, southerners and westerners could now regard the unfamiliar 
nationalities of southeastern Europe as somewhat less than completely white. From 
Seattle to Savannah, community leaders protested that already they had race prob- 
lems enough; and they raged at the great alien cities of the East and Midwest for 
subverting the racial vigor of Anglo-Saxon America. 

The first operative demonstration of the fusion of Anglo-Saxon nationalism with 
race-feelings came in 1906 with the revival of the literacy test agitation, What 


precipitated the new restrictionist campaign was the outbreak of an anti-Japanese 
movement on the West Coast. Restrictionist leaders sensed that the Japanese issue 
might enable them to get the kind of general legislation they wanted. As matters 
turned out, the immigration law enacted in 1907 began the process of Japanese 


5 Nevertheless, it 


exclusion but otherwise contained only administrative reforms.’ 
was highly significant that Asiatic and European immigration were now, and would 
henceforth be, treated as different phases of a single question, not as entirely separate 
from one another. 

Anti-Japanese sentiment had grown steadily on the West Coast for several years 
before it exploded in frenzy. It inherited all of the attributes of the old anti-Chinese 
movement except mob violence. Before the 1890's, Japanese immigration to America 
was almost nonexistent, largely because Japan did not legalize emigration until 
1885. During the nineties, the shrinkage of the Chinese-American population pro- 


duced a demand for Japanese workers in large-scale agricultural enterprises and in 


** Act of Feb. 20, 1907, C. 1134, 34 Strat. 898. 
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construction work. Thousands of Japanese came in, many of them arriving in 
directly via Hawaii.*® Again, as in the 1870's, a demagogic labor movement in 
San Francisco, the Union Labor Party, mobilized the forces of hate.*’ 

Yet, if history repeated itself, it also added a complicating factor not present 
in the earlier Oriental issue. Unlike helpless China, Japan became a formidable 
international rival. Her stunning victory over Russia in 1905 made her a world 
power, capable of menacing America’s new stakes in the Far East. This, in one 
sense, aggravated the anti-Japanese movement and, in another sense, restrained 
it. Californians felt not only a horror of Japanese blood, but also an intensely 
nationalistic fear of Japanese power. Every representative of the “Yellow Peril” 
was counted a potential spy or saboteur. Significantly, the agitation against the 
Japanese in California came to a head in 1905 when the new situation in the Pacific 


first became apparent. On the other hand, these international ramifications ex 


ercised a brake on legislation, Responsible federal officials realized that Japan could 


not be dishonored with impunity, as China had been. Offensive treatment of 
Japanese immigrants might damage America’s far eastern policy. 

The whole problem introduced a new motif in immigration policy. In the Far 
East, America’s historic isolation from world politics was passing. The sense of 
military security that had sustained the public’s acceptance and the federal govern- 
ment’s indifference toward immigration was diminishing. Considerations of na 
tional security and international relations were intruding upon what had been a 
purely domestic question. In time, the power struggles of the twentieth century 
would have a shaping effect on the whole of immigration policy. 

Realizing that a proud and sensitive Japan threatened America’s far eastern 
empire, President Theodore Roosevelt tried to temper the anti-Japanese hysteria.” 
On the one hand, he maneuvered to check discrimination by state and local 
governments; on the other, he undertook to secure through diplomacy the ex 
clusion that Californians wanted to compel by law. As a result, San Francisco 
rescinded a provocative school ordinance segregating Japanese pupils, and in return, 
Congress, in the immigration law of 1907, authorized the President to deal with 
Japanese immigration. He then arranged the informal Gentlemen's Agreement 
with Japan, by which the latter promised to issue no more passports to laborers 
coming to the United States." This ended the possibility of a substantial Japanese 
invasion. But the agreement left the West Coast acutely dissatisfied because it per 
mitted the entry of several thousand Japanese per year, notably “picture brides” who 
added to the labor force and produced a growing Japanese population. After 
Roosevelt, the Wilson and Harding administrations continued to withstand pressure 
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for a Japanese exclusion law, though they failed to prevent new discriminatory 


legislation in the western states. 

Since America still seemed safely isolated from Europe before World War I, 
the campaign to restrict the new immigration went forward without international 
inhibitions or incentives. From 1911 (when the United States Immigration Com- 
mission made its report) to 1917, a general bill that included a watered-down literacy 
test was continually before an increasingly race-conscious Congress. Despite vo- 
ciferous support from the South and West, the bill did not become law until the 
eve of America’s entry into the war. In even years, Congress stalled for fear of 
antagonizing the foreign vote in the November elections. In odd years, the bill 
passed by large majorities but succumbed to a presidential veto. Taft, in 1913, 
argued that America needed the immigrants’ labor and could supply the literacy. 
Wilson, in 1915 and 1917, appealed to the cosmopolitan ideal of America as a haven 
for the oppressed.” 

Enacted finally over Wilson’s second veto, the immigration law of 1917*’ was 
the first general and sweeping victory for the restrictionists in their thirty-five-year 
crusade. In addition to tightening administration in many ways, the act set three 
key precedents. First, it excluded adults unable to read some language. When im- 
migration revived after the war, this barrier proved of little value in reducing the 
size of the influx; for, too many southeastern Europeans had by then learned how 
to read, Nevertheless, the adoption of the literacy test had great symbolic sig- 
nificance. Second, the law mapped out an “Asiatic barred zone” which completely 
excluded practically all Asiatic peoples except Chinese and Japanese. Since the 
Chinese were already shut out, Japan alone remained outside the rigid pattern of 
Oriental exclusion. Third, the act implemented the old distrust of foreign radicalism 
by excluding members of revolutionary organizations and by directing the deporta- 
tion of aliens who preached revolution or sabotage at any time after entry. This 
was a crucial step forward in a trend, extending down to the present day, which 
has progressively curtailed the civil liberties of aliens.” 

Though the whole law grew out of prewar trends, the World War created the 
extra margin of support that carried it past a veto. And before long, the war gen- 
erated a climate of opinion that made these restrictions seem perilously inadequate 
Although the war temporarily deferred further action by interrupting migration 
automatically, the European holocaust unleashed the forces that brought immigration 
restriction to its historic culmination. 

The struggle with Germany stirred public opinion like a cyclone. America’s 
isolation from European affairs, taken for granted in 1914, dissolved; and though 
statesmen tried to restore it after the war, henceforth, it would have to be a de 
liberate contrivance rather than a natural condition. No longer could the American 


*’ > Heney Steres Commacin (Bp.), Documents or American History 257-58, 281-82 (1946). 
* Act of Feb. §, 1917, & 29, 39 Srar. 874; Rov L. Garis, IMMIGRATION ResTRICTION 123-38 (1927) 
See Maslow, Recasting Our Deportation Law: Proposals for Reform, 56 Corum. L. Rev. 309 (1956). 
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people feel providentially exempted from any international crisis. The new sense of 
danger came with such devastating force that it produced very little of the caution 
and restraint that had marked Roosevelt's Japanese policy. Instead, in every section 
of the country, men reacted toward all ethnic minorities as Californians had reacted 
toward the Japanese. Suddenly conscious of the presence of millions of unassimi 
lated people in their midst, Americans quaked with fear of their potential dis 
loyalty. Roosevelt himself signalized the change; for, now, he led the clamor for re 
pressing any kind of divided loyalty. 

The chief victims during the war years, the German-Americans, were soon there 
after restored to public favor, but the new emotional climate was not a passing 
phenomenon, Other minorities inherited the hysteria because it arose from a struc 
tural change in American nationalism. Known at the time as 1oo-per-cent Ameri- 
canism, the new spirit demanded an unprecedented degree of national solidarity; 
loyalty and social conformity became virtually synonymous. The slack and gradual 
processes of assimilation characteristic of the past no longer seemed tolerable. Thus, 
the war destroyed most of what remained of the old faith in America’s capacity to 
fuse all men into a “nation of nations.” The development of social stratification 
had weakened that faith; race-consciousness had narrowed it; and international 
stresses dealt it a final blow. 

During the war and the immediate postwar period, interest focused on internal 
dissidence, but once immigration revived in 1920, stringent restrictions seemed in- 
stantly imperative. Outside of immigrant groups and a few sympathetic social 
workers, the question no longer concerned the desirability of restriction, but simply 
the proper degree and kind. Even big business conceded the value of a “selective” 
policy. Furthermore, the 100-per-cent-American impulse created by the war greatly 
intensified the racial attitudes evolved in earlier years. For the first time, the de 
mand for Japanese exclusion met a general sympathy in eastern opinion; and every- 
where, a large sector of both the public and the intelligentsia echoed Madison 
Grant’s pleas for preserving Nordic America from the mongrel hordes of south 
eastern Europe. 

Two laws resulted. The first of them, though frankly a makeshift designed 
to hold the gate while a permanent plan was worked out, established the under 


lying principle of national quotas based on the pre-existing composition of the 


American population. The law of 1921 limited European immigration to three 
per cent of the number of foreign-born of each nationality present in the United 
States at the time of the last available census, that of 1910. This would hold the 
transatlantic current to a maximum of 350,000 and assign most of that total to north 
western Europe. Henceforth, ethnic affiliation would be the main determinant for 
admission to the United States. 

Restrictionists remained dissatisfied, partly because of administrative snarls in 
the law, but chiefly because it was not sufficiently restrictive. In fact, a good many 


** Act of May 19, 1921, c. 8, 42 Star. 5, amended, id. at 540 (1922) 





230 Law anp ConTEMPORARY PROBLEMS 


people were pressing for complete suspension of immigration. After three years of 
bickering, a permanent law“ passed on a landslide of southern, western, and rural 
votes. The only opposition came from industrial areas in the Northeast and Mid- 
west.” Owing to considerations of Pan-American goodwill and to the south- 
western desire for Mexican “stoop-labor,” the act of 1924 left immigration from the 
western hemisphere unrestricted; but it perfected the structure of Oriental exclusion 
and drastically tightened the quota system for the rest of the world. 

What excited most interest at the moment was the exclusion of aliens ineligible 
for citizenship (4.¢., Orientals), a provision that summarily abrogated the Gentle- 
men’s Agreement. Secretary of State Charles Evans Hughes protested against this 
affront to Japan when the bill came up, but its congressional sponsors replied that 
there was no discrimination in treating the Japanese like the rest of their race. Above 
all, an intensely nationalistic Congress was determined to take immigration out of 
the realm of diplomatic negotiation and deal with it by a sovereign assertion of 
American law. When the Japanese ambassador forcefully endorsed Hughes’s pro- 
test, Congress exploded in wrath at the “insolent” demand that “we surrender our 
very independence of action as an independent nation.”** The Japanese public 
reacted still more violently, and the cordial relations recently developed between 
the two countries were largely undone. 

In revising the quota system for European immigration, Congress debated two 
plans and adopted both. The first plan based national quotas on the foreign-born 
population of the United States in 1890 instead of 1910 and cut the quotas from 
three to two per cent of that base population. By moving back the census base to 
1890, the law allotted about eighty-five per cent of the total quota immigration to 
northwestern Europe.*? Although this scheme accomplished the practical purpose 
of reducing the new immigration to very small proportions, some of the shrewdest 
racists saw its theoretical drawbacks. There was a certain crassness about shifting 
to an old census in order to achieve a desired discrimination; and was it not artificial 
to apportion quotas according to the distribution of the foreign-born when one 
wanted to protect the old native stock? Accordingly, a Pennsylvania senator, David 
A. Reed, and John B. Trevor, a patrician New Yorker who belonged to the circle 
of Madison Grant, proposed assigning the quotas in accordance with the contribu- 
tion of each national stock to the present American population. Practically, this 
“national origins” scheme would yield about the same ratio between northwestern 
and southeastern Europe as would the 1890 census, The new principle had the 
advantage, however, of being geared directly to the preservation of America’s racial 
status quo, an object which the other plan served only crudely and indirectly. 
Moreover, by counting everybody's ancestors (instead of the number of foreign-born 


** Act of May 26, 1924, c. 190, 43 STAT, 153. 

** See Philadelphia Public Ledger, April 13, 1924, p. 14. 

** See RopMAN Paut, Tue Aprocation or THE GENTLEMEN'S AGREEMENT 58-81 (1936). 

*" See Joun B. Trevor, AN ANALYsis OF THE AMERICAN IMMIGRATION AcT OF 1924, at 62 (1924). 
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at some arbitrarily chosen census date), one could claim to offer exact justice to 
every ethnic strain in the white population. 

The national-origins idea came up at the last moment. Since even its sponsors 
admitted the difficulty of formulating precise statistics on the origins of America’s 
polyglot people, the completed law provided for using 1890-based quotas until 
1927. Thereafter, a total quota of 150,000 would be parceled out in ratio to the 
distribution of national origins in the white population of the United States in 1920. 

Few people understood the national-origins proviso very clearly, for it slipped into 
the law at the time when public interest was fixed on the imbroglio with Japan 
over Oriental exclusion. Only afterward did significant differences between the 
1890 quotas and the prospective national-origins quotas become apparent. Both 
schemes would yield about the same quotas for southeastern European nationalities, 
but they differed sharply in the distribution of quotas among northwestern European 
countries. Under national origins, according to Trevor's preliminary estimates, 
Great Britain would receive fifty-seven per cent of the total quota immigration, 
whereas on the 1890 basis, she received twenty-one per cent. The final computa- 
tions of a board of statistical experts cut down the British quota somewhat but still 
left her with more than all the rest of northwestern Europe combined.” A howl 
went up from German, Irish, and Scandinavian groups in the United States, who 
charged that the national origins principle discriminated against other Nordic peoples 
in the interest of the Anglo-Saxons. This pressure, which was strongest in the 
Midwest, threatened for a time to bring about the repeal of the national-origins 
clause. But Reed and Trevor lashed back at the “alien blocs” for trying to break 
down the immigration laws, and after two postponements, their plan came into 
effect in 1929.° 

With the end of this unseemly squabble, the main architecture of American 
immigration policy was complete. Already, the passage of time was giving a system 
born in passion and strife the status of a national institution. It would probably 
prove as difficult to alter in any fundamental way as it had been to create. 

Some unfinished business remained on the restrictionist agenda, but the few 
modifications in policy during the ensuing decade were minor or temporary. Im 
mediately upon the passage of the law of 1924, restrictionists began a campaign to 
extend the quota system to the western hemisphere.” Mexican immigration, so 
far as it was recorded, reached a high point of 89,000 in 1924. Small farmers in the 
Southwest cried out against the advantage this cheap labor supply gave to the big 
cotton planters; and race zealots throughout the country determined to stop the 
inflow of “colored blood,” whatever the cost in Pan-American good will. The 


** See 77 CurreENT Opinion 623-24 (1924); HOowLann, op. cit. supra note 6, at 461-67 

*° 42 Srar. 540 (1929). See Roserr A. Divine, American Immicration Poticy 1924-1952, at 49 
89 (unpublished Ph.D. thesis in Yale University Library 1954), to which excellent, detailed study the 
writer is very greatly indebted. 

© See, ¢.g., Letter from James 
of Congress); Grant, America for the Americans, 74 Forum 355 (1925) 
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State Department, which feared Mexican retaliation against American business in- 
terests, opposed the restrictionists forthrightly. In 1929, when congressional action 
seemed imminent, the Department forestalled it by adopting a system of administra- 
tive restriction with Mexico’s cooperation. Merely by a rigid enforcement of old 
regulations, such as the public charge proviso of 1882 and the contract labor ban of 


1885, the consuls who issued visas to prospective Mexican immigrants drastically 
reduced their number, While this policy increased immigration restriction, it 
avoided provocation and preserved some flexibility. During the manpower crisis of 
World War II, the government was able to stimulate and assist the temporary migra- 
tion of Mexican labor. 

The Mexican experience furnished a precedent for tightening up restriction 
generally when the Great Depression struck. Fearful of any addition to the appalling 
army of unemployed, President Herbert Hoover, in September 1930, applied a similar 
policy to European immigration. Consuls were instructed to deny visas to anyone 
who might sooner or later become a candidate for relief. This very strict interpre- 
tation of the public-charge proviso, although somewhat modified in the mid-thirties, 
continued throughout the depression. It caused some criticism in liberal circles but 
never became a real political issue. The precipitous drop in immigration that oc- 
curred under this policy (though partly a natural result of the depression) provided 
an effective answer to the congressional restrictionists who tried unsuccessfully to 
impose a statutory reduction of ninety per cent on all immigration. 

Certainly, these moves indicated no slackening of America’s purpose to maintain 
its human blockade. Even the most harrowing of the immigration problems of the 
thirties, the plight of refugees fleeing from Hitler, evoked a minimal response. 
President Roosevelt instructed consuls to show special consideration to refugees, but 
they still had to pass all the hurdles in existing laws. Roosevelt called an interna- 
tional conference on the subject, but he did not raise a hand when a bill to admit 
20,000 refugee children as nonquota immigrants died in committee. An America 
preoccupied with its own internal salvation had little sympathy for or interest in 
immigration.” 

Yet, again, as in the breathing spell of the early twentieth century, the forces that 
had created the nation’s immigration policy were shifting far more than the surface 
of affairs revealed. As yet, the changes have not reached deeply enough to have 
more than a moderate effect on policy. But a partial revision of attitudes can be 
observed throughout the 1930's, and in the late forties, the rigid legislative mold 
showed signs of cracking. 

As early as the late 1920's, a decline of racism in intellectual circles set in. 
The eugenics movement waned; the Nordic cult lost its vogue. The change reflected 
a general emancipation of American thought from biological determinism. The 
belief that iron laws of heredity control the course of history gave way to an in- 
creasing tendency to see human problems in distinctively human terms. The New 


"! See Divine, op. cit. supra note 49, at g2-121, 138-92. 
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Deal not only revived, but redoubled the old progressive emphasis on evironment, 
while Hitler's demonstration of the fruits of racism inflicted a moral shock on every 
sensitive mind. Ruth Benedict popularized the relativity of culture, social psycholo- 
gists elaborated the scapegoat theory of “prejudice,” and it became intellectually 
fashionable to discount the very existence of persistent ethnic differences."? The 
whole reaction deprived popular race-feelings of a powerful ideological sanction. 

All the while, the processes of assimilation were at work. The cleavage between 
the peoples of the new immigration and the older American population gradually 
diminished. Familiarity increased, and social differences became less pronounced. 
The expansion of unionism that came with the rise of the C.L.O. opened one avenue 
of ethnic integration; the flight to the suburbs created another; education built a 
third. Stil minorities, the new nationalities became more active and articulate, both 
politically and intellectually. Some of them tended to develop their own political 
leadership as the city machines deteriorated.” Thus, partial assimilation eased 
earlier tensions without destroying a sense of group identity. Resentment at the 
quota system still rankled, and a more liberal immigration policy retained a strong 
ethnic appeal, 

These trends were reinforced by two others in the 1940's and 1950's. A renewed 
expansion took place throughout the social structure. Along with great prosperity 
and a birthrate revolution came a lessening of class differences. All these phe 
nomena indicated a revival of faith in the resilience of American society, Perhaps 
the country still contained enough mobility and opportunity so that it could absorb 
a sizable immigration. This upswing of confidence in assimilation has not yet pro 
gressed very far, however, probably because a mounting urge for conformity has 
accompanied the relaxation of social barriers. 

The other recent factor affecting attitudes toward immigration has been the 
international struggle with the Communist world. Considerations of national s 
curity and international relations are more widely perceived than ever before. With 
the complete collapse of isolation, immigration no longer seems in any respect a 
purely domestic question; every point of view now takes the global crisis into 
account. But the present world struggle, like the rivalry between the United States 
and Japan early in the century, has had conflicting effects on immigration policy. 
Some people emphasize the bearing of immigration on foreign policy, others it rela 
tion to internal security. A _ realization that existing restrictions may encumber 
America’s prestige as a leader of the free world has spurred efforts to liberalize the 
immigration laws; at the same time, fear of international Communism has checked 
the liberal trend. Although the wholesale antialien hysteria that followed World 
War I has not revived, alien ideologies seem more subversive than ever. Conse 


quently, a tendency to admit a greater number of immigrants has collided with a 


counter-movement to gird against disloyalty. 
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When the first legislative changes began in the early 1940's, both phases of the 
international problem were in evidence. In the Smith Act of 1940, a security- 
conscious Congress strengthened deportation procedures and required all of the 
4,000,000 people who were not citizens to register. Three years later, a desire to 
invigorate the wartime alliance with China caused the first break in the wall of 
Oriental exclusion; the Chinese got a token immigration quota of 105.°° After the 
war, both the promptings of international leadership and the fear of disloyalty in- 
creased greatly. The former predominated in the Displaced Persons Act;® the latter 
culminated in the McCarran Acts.” 

When the war ended, pressure for revamping the quota system developed, notably 
among the ethnic groups who suffered from it. Revision also appealed to liberals 
generally, since internationalism and antiracism became hallmarks of postwar lib- 
eralism. But the immediately urgent problem was the fate of a million half-starving 
eastern Europeans who feared to return to their homes in Communist lands and 
were dependent upon Allied authorities in central Europe. Since the national- 
origins law hindered American cooperation in a joint international effort to resettle 
these people, President Truman, in 1947, recommended admitting displaced persons 
outside the quotas. 

The shrieks of the restrictionists against this “alien torrent” forestalled any action 
until the following year. Then, an act to admit 202,000 DP’s was hedged by nu- 
merous restrictive provisos, But the conservatives were fighting a losing battle. 
In the election of 1948, Truman and other northern Democrats capitalized on ethnic 
and liberal indignation at the restrictions in the law, and finally, in 1950, a generously 
amended act passed.” 

Despite this temporary modification—the DP program expired in 1952—the re- 
strictionist tradition remained very strong. Having worked for thirty years, the 
quota system had the sanction of age; Congress even required that the displaced 
persons be charged against the future annual quotas for their respective nationalities 
instead of being admitted separately as Truman recommended. Behind the defense 
of tradition, there were deep reservoirs of race-feelings and 100-per-cent Americanism. 
Furthermore, the restrictionists enjoyed the advantage of a remarkable leader, Sena- 
tor Pat McCarran. A wily, determined legislative in-fighter and an ardent national- 
ist, McCarran, through seniority, wielded great power over appointments and appro- 
priations; and he cherished an intensely personal hostility toward Truman. 

Conscious of the growing pressure for reform, McCarran boldly seized the initia- 


"64 Srar. 670, 18 U.S. C. § 2385 (1952). 

"© «8 Svar. 1125 (1944). For greater detail, see Freon W. Ricos, Pressures on Concress (1950). 

"62 Srar. 1009 (1948), as amended, 50 App. U. S. C. §§ 1951-63 (1952). 

*T Internal Security Act of 1950, 64 Star. 987, 50 U. S. C. §§ 781-826 (1952); Immigration and 
Nationality Act of 1952, 66 Srar. 163, 8 U. S. C. §§ 1101-503 (1952). 

**See Divine, op. cit, supra note 49, at 204-78. For background, see Kulischer, Displaced Persons 
in the Modern World, 262 Annars 166 (1949). 

"*See Shelton, Powerful Pat McCarran, The Progressive, May 1952, p. 23; Marquis Childs in the 
Los Angeles Daily News, June 18, 1952, p. 34. 
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tive. First, he drove past a presidential veto the Internal Security Act of 1950," 
which ordered all aliens who had ever been Communists or members of front 
organizations excluded and deported. Meanwhile, McCarran’s Judiciary Subcom- 
mittee worked out an omnibus bill, recasting into a single matrix the entire immigra 
tion code. It made hundreds of changes, but none of them major. Congressmen 
from immigrant districts raged against the bill not because it would admit fewer 
newcomers, but because it seemed unlikely to admit more. In 1952, the McCarran. 
Walter Act passed over a stinging veto.®’ Again, the South cast the most solid re- 
strictionist vote, and the West was not far behind.®? 

Part of the mystifying political genius of the 300-page law was that it offered 
something for every taste. It repealed the ban on contract labor, but added other 
qualitative exclusions. It relaxed slightly the ban on ex-Communists imposed in 
1950, but expanded the government’s deportation powers and intensified its sur- 
veillance of aliens. The law showed more sympathy for divided families than previ- 
ous acts had done, but not as much as reformers wanted. It terminated Oriental 


exclusion by assigning token quotas to all Asian countries, but set up new racial re- 


strictions by putting all immigrants of Oriental ancestry under those quotas. Above 
all, the McCarran-Walter Act retained the old principle of national-origins quotas for 
Europe, based on the census of 1920 and totaling 150,000.°* And that, to both sup- 


porters and opponents, was the crux of the matter. 

The fight went on. In the campaign of 1952, both Stevenson and Eisenhower 
denounced the act and promised to overhaul it. The next year, the administration 
extracted from Congress a temporary law to admit 209,000 refugees outside the 
regular quotas on the understanding that no effort would be made to revise the 
McCarran-Walter Act for the time being.** This Refugee Relief Act contained so 
many self-defeating strictures and was so jealously administered, however, that it 
proved incapable of fulfilling its own modest goals; and Eisenhower waited until 
another presidential election year rolled around before submitting recommendations 
for liberalizing the basic immigration law.*° While Congress looked the other way, 
the forces of change persisted. But their strength was modest, and they moved at a 
snail’s pace. 

*°64 Srar. 987, 50 U. S. C. §§ 781-826 (1952). 

*. 66 Srar. 163, 8 U. 9. C. §§ 1101-503 (1952). 

** See Divine, op. cit. supra note 49, at 316-57. 

** For more extended discussion of these provisions, see Donatp R. Tarr ano Ricnarp Rowsins, In 
TERNATIONAL MIGRATIONS 412-14, 421-24, 431-38 (1955); Schwartz, Immigration Policies: 1955, 29 
Current Hisrory 268 (1955). 

** Refugee Relief Act, 67 Star. 400 (1953), as amended, 50 App. U. S. C. A. § 1971 (1955 Supp.) 
See Phillips, That Phony Refugee Law, Harper's Magazine, April 1955, p. 70; N. Y. Times, Sept. 27, 


1953, § 4, p. 10. 
**N. Y. Times, Feb. 9, 1956, pp. 1, 14 





SOME ECONOMIC ASPECTS OF IMMIGRATION 
INTO THE UNITED STATES 


Joseru J. Spencier* 


Pleasure or businesse, so, our Soules admit 

For their first mover, and are whirld by it. 

Hence is’t, that | am carryed towards the West. 
John Donne 


This paper has to do with the economic aspects of American immigration— 
among them, the capacity of the American economy to absorb immigrants and the 
probable response of the American economy to variations in the volume of immigra- 
tion. Accordingly, both a historical and an analytical approach are employed. Part 
I is given to an historical résumé of the economic dimensions of American immigra- 
tion. A summary account of the actual effects of immigration upon the American 
economy is presented in part II. Parts III and IV are devoted to an outline of the 
implications of economic-demographic theory for the subject under consideration. 
In part V, conclusions for policy based upon the preceding historical and analytical 
sections are indicated, 


I 


Hisrorica, BackGrounpD 


The movement of population from Europe to the lands across the sea during 
the past century and a half is divisible into two parts; a redistribution of popula- 
tion within the Atlantic economy, and a passage of people from Europe to countries 
situated outside the Atlantic economy.’ Redistribution of population within the 
Atlantic economy accounted for the major part of this transoceanic movement, and 
emigration to the United States dominated this redistributive process. Between 


1800 and 1950, about 67 million emigrants crossed the ocean, of whom “approxi- 


mately 60 million were Europeans, and, of these, some 4o million came to the United 
States,” While many of these migrants returned to Europe, somewhat in excess of 


* A.B. 1926, M.A. 1929, Ph.D. 1930, Ohio State University. James B. Duke Professor of Eco 
nomics, and Director of Graduate Studies in Economics, Duke University. Consultant on Population to 
United Nations, 1950-51 Author, France Faces Deporutarion (1938); Frencu Prepecessors oF 
Mavruus (1942). Contributor to scholarly periodicals on demographic and economic subjects, 

*See Buiniey Tuomas, Micratrion anp Economic Growrn cc. 1, 14 (1954). 

*W. S. ano E. S. Woyrinsky, Wortp Poputarion anp Propuction 72 (1953). Some 45 million 
persons emigrated from Europe to North America between 1600 and 1950, of whom some 25 million 
remained; approximately 20 million, of whom close to 18 million remained, went to Middle and 
South America; over 5 million went to Oceania and Africa. Negro slaves imported into the Americas 
numbered nearly 15 million. See id. at 69, 72. Asiatic migration has been much less intercontinental 
than has European. Only about 3 million emigrants left Asia in 1800-1950. Of the 30 million emi- 
grants who left India and Pakistan in 1834-1937, about 24 million returned, while of the approximately 
5 million persons of Indian descent living outside India around 1940, about four-fifths resided in Burma, 
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70 per cent remained, with the ratio of net to gross immigration declining from 
close to 100 per cent in the 1820's to around 65 per cent in 1g00-30.° 


TABLE I 
IMMIGRATION AND PopuLaTION GrowTH, THE UNirep States, 1850-1950 (IN MILLIONS) 


——EE 





ForeiGn-Born Waite 
POPULATION Gross Net 

Population | Immigration Immigration 

Census | (reported | Increase in Pre-| in Preceding in Preceding 
Year by Census) Total ceding Decade Decade Decade 

1850 23. 
1860 | 31. 
1870. ... 39. 
1880 50. 
1890 62.4 
1900 76. 
1910 92. 
1920 105.7 
1930 122.! 
1940 131. 
1950 150. 
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Sources: Cols. 2-5, U. 8. Dep't or Commence, Stariatican Anernact ov THe Unrren States (1954) (hereinafter cited as Srarierica Lb 
Anernact}, and Histonicat Statistics ov Tae Unrren States, 1789-1945 (1949) |hereinafter cited as Hiwronican Srarirics!; Col. 6, 
W. 8. Tompson ann P. K. Waeteton, Porvtarion Txenps tn roe Unrrep Srares 303 (1933 

*Based on Srarisrical AssrRact, supra 


Figures presented in Table I suggest the order of magnitude of post-1850 immi- 
gration into the United States, by decade, and the ostensible* contribution of immi- 
gration to population growth. In the period 1800-40, about 800,000 immigrants 
came to the United States, of whom about 750,000 remained. Thereafter, and until 
the 1930's, gross immigration usually exceeded 200,000 per year and on six occasions 


Malaya, and Ceylon. Of the approximately 8.5 million Chinese living outside China around 1940, only 
300-400 thousand lived outside of Asia. Of the approximately 3.5 million Japanese living outside 
Japan proper in 1940, only about one-fifth were situated outside Asia. Nearly all the Koreans emigrating 
from Korea remained in Asia. See J. Isaac, Economics or MiGration 59-67 (1947); Kinostey Davis, 
Tue Porpucation or InpIA AND Pakistan c. 13 (1951); United Nations, International Migrations in 
the Far East During Recent Times, 1 Poputarion BuLy. 13 (1951), 2 id. at 27 (1952). 

*See 2 Warrer F. Wittcox, INTERNATIONAL MIGRATIONS 89 (1931). <A recent estimate suggests 
that Willcox underestimated the ratio of net to gross, and that census enumerations somewhat understate 
the number of foreign-born. See S. Kuznets anp E. Rusin, IMMIGRATION AND THE ForeiGn Born 14-30, 
87-94 (1954). Cf. cols. 5 and 6 in Table I. The fall in the ratio of net to gross immigration is at 
tributed in considerable measure to the fact that the number of departures is a function of an increasingly 
large foreign-born population, whereas the number of arrivals is a function of a less rapidly expanding 
source of migrants. 

* Benjamin Franklin, F. A. Walker, and others have contended that when immigrants move into an 
already occupied country, their coming causes the fertility of the population resident in that country to 
fall and stimulates some members of this population to emigrate. These writers have concluded, there 
fore, that, in the long run, a net influx m of immigrants will increase the population of a given country 
of immigration by less than m if it increases that population at all. Some admit, of course, that the 
rate at which this population increases will rise at first in consequence of the influx of immigrants, only 
to decline subsequently. It is not possible to subject the Walker thesis to careful empirical tests. It 
is arguable, however, that an influx of immigrants may increase, decrease, or not affect at all the 
longer-run rate of growth of a resident population, with the actual outcome depending on what condi 
tions hold. See THompson anno Wuetrron, op. at. supra Table 1, at 302-11; also Spengler, On the 
Effects Produced in Immigrant-Receiving Countries by Pre-1939 Immigration, in IwreRNATIONAL Micka 
rion (Brinley Thomas ed. to be published 1956). 
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exceeded 1,000,000 per year, while the average annual volume of net immigration 
ranged between 140 and 620 thousand. In consequence, the foreign-born white 
population long increased somewhat more rapidly than the native population, the 
ratio of foreign-born to the total population rising from .0g7 in 1850 to a peak of 
145 in 1910. Immigration contributed significantly to American population growth, 
net immigration approximating 8 per cent of the total population in 1838-61 and, 
thereafter, gradually declining to 2 per cent in 1918-32. Net immigration accounted 
for about 31 per cent of the increase in population taking place in the period 
1840-1910. By 1920, according to one estimate, of the 94.8 million whites living 
in the United States, 53.5 million represented immigrant stock, with immigrants, 
children of immigrants, and grandchildren and later generations of immigrants, 
respectively, numbering 13.7, 19.2, and 20.6 millions.® Nonetheless, despite the con- 
tinuation of a high incremental rate of immigration, the rate of growth of the 
American population began to decline after the Civil War; it fell from the level 
of 33-36 per cent per decade obtaining in 1790-1860 to levels of approximately 26 
per cent per decade in 1860-90, 21 per cent in 1890-1910, and, thereafter, except for 
the depression decade 1930-39, 15 per cent. 

The decline in gross immigration which set in after it had reached maximum 
levels in 1900-14 was not attributable entirely to a decline in emigration from 
Europe. The number of European emigrants declined, it is true, from 11.3 million 
in 1901-10 to 7.6 and 6.6 millions in the two decades that followed, and then slumped 
to 1.9 million in 1931-40 and some 1.6 million in 1941-50. This decline, occasioned 
initially by World War I, was attributable in part to the introduction of quota and 
other restrictions on immigration, to the recurrence of unfavorable business condi- 
tions, and to political circumstances which culminated in World War II and the 
post-war spread of Communist governments. In the absence of these adverse condi- 
tions, emigration from Europe would probably have continued in considerable 
volume, despite the decline in the rate of natural increase in northern and western 
Europe. For around 1930, there still existed in southern and eastern Europe a “sur- 
plus” agricultural population of perhaps 37 million, and around 1940, it appeared 
likely that the population of these parts of Europe would increase another 26 million 
by 1970." Even so, the relative number of European emigrants going to the United 
States would have declined somewhat, though not nearly so much as it did after 
the introduction of restrictive measures in the United States, for the economies of 
Canada, Australia, Brazil, and Argentina had developed sufficiently by the late 
nineteenth century to attract immigrants in volume. As it was, the percentage im- 
migrants into the United States constituted of all intercontinental migrants declined 
from about 70 per cent in 1821-90, through about 60 per cent in 1890-1910 and 50 


*Sce Kuznets AND RuBIN, op. cit. supra note 4, at 2, 21-26. 

* See Spengler, The Merits and Demerits of the National Origins Provisions for Selecting Immigrants, 
10 Sw. Pow, & Soc. Ser. Q. 155 (1929). See also THompson anp WueELprTon, op. cit. supra Table I, 
&. Be 

™See W. E. Moors, Economic Democrapny or Eastern ano Souruern Europe 56-76 (1945). 
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per cent in 1911-30, to 20 per cent in 1931-40; it may have amounted to as much as 
46 per cent in 1941-50. Most of the European immigrants who did not go to the 
United States went to British dominions and colonies (principally Australia, New 
Zealand, Canada, Africa) or to Latin America (principally Brazil and Argentina).” 

In as much as migrants are prompted to move by the prospect of improving their 
situations, and since they usually interpret prospects in economic terms, the move- 
ment of immigrants into a country is dominated by the conditions surrounding the 
demand for labor in that country, while the movement of emigrants out of a country 
is usually dominated by the rate at which the labor force is growing, together with 
the circumstances governing job opportunities. The conditions surrounding the 
demand for labor in the United States were attractive in terms of European stand 
ards, it will be indicated later, except in periods of transient unemployment. The 
internal conditions by which the disposition of Europeans to emigrate was chiefly 
affected were four in number: (1) the movement of relative and absolute natural 
increase; (2) the movement of surplus labor out of agricultural areas; (3) the 
progress of industrialization and urbanization; and (4) variations in the rate at 
which capital was formed in the nonagricultural sector. 

(1) Absolute natural increase expanded little in Europe between 1820 and 1914, 
but it fluctuated considerably, producing fluctuations in the growth of the labor 
force fifteen or more years later, and in the volume of emigration about twenty-five 
years later. Moreover, after 1880, the rate of natural increase of the agricultural 
countries rose relatively to that of the industrial countries, with the result that 
population pressure in the agricultural countries came to exceed even more than 
formerly that found in the industrial countries.” (2) Throughout the period 1820- 
1940, an excess of labor was to be found in many rural areas, ready to move in re- 
sponse to the prospect of a slight improvement or under the impact of adversity 
(e.g., Irish crop failure; depression of European agricultural prices by agricultural 
expansion abroad); it had to find employment in domestic industry or in lands of 
immigration. (3) Industrialization and urbanization progressed, spreading east- 
ward and southward, usually very slowly, but sometimes at a rate sufficient to in- 
crease employment opportunities for those seeking work in the nonagricultural 
sector and to produce changes in the social structure. (4) While capital was in- 
creasingly to be had in northern and western Europe, not a great deal was formed 
or otherwise obtainable in southern and eastern Europe, even though the absolute 
increment in population was growing; whence, additions to the labor force in these 


®See WoyTINsKy, op. cit. supra note 2, at 76-80. Quota immigrants from Europe aggregated 624 
thousand in 1940-50; all immigrants from Europe numbered 746 thousand in 1941-50. See id. at &t, 
83. For emigrants from Europe, see id. at 75. Cf. S. N. Prokorovicn, L'inpusTRiaLisaTion DES 
Pays Acricoces er LA Structure ve t'Economie Monpiace apris ta Guerre 126-39 (1946). Be 
cause of the pull of the American economy, Canada lost more migrants to the United States than she 
attracted from abroad in 1861-1901, but thereafter, usually experienced net immigration. See Nathan 
Keyfitz, The Growth of Canadian Population, Porutation Srupies 62 (1950). 

*See THOMAS, op. cit. supra note 1, at 80-81, 116-18, 156-58, 218-19, 414-14; Proxopovicn, op. att. 
supra note 8, at 154-56, 308-09; I. SvENNILSON, Growrn AND STAGNATION IN THE EURopEAN Economy ¢ 


4 (1954). 
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parts were under pressure to emigrate. With (3) and (4) was associated a diminu- 
tion in the physical and the monetary costs of immigration.'° 

The conditions described varied from country to country. They changed, with 
the eastward and southward spread of the forces of economic development, in such 
manner that, as the disposition to emigrate diminished in the lands facing the 
North Atlantic, it increased in the lands lying to the East and the South. Prior to 
1850, northwestern Europe was the source of somewhat more than four-fifths of inter- 
continental emigration of European origin. As late as 1871-80, it furnished 65.4 per 
cent, and central Europe 23.4 per cent, of this emigration. After 1880, and especially 
after 1890, the relative number of emigrants from Latin and East-European coun- 
tries increased, rising from one-fourth of the total in 1881-90 to about one-half in 
1891-1930. The fraction contributed by the British Isles, 76.1 per cent in 1821-40, fell 
to 53.2 per cent in 1861-80, 25.6 per cent in 1881-1920, and 13 per cent in 1931-38. The 
proportion originating in the industrial countries of Europe, comprising nearly all 
emigrants before 1840, fell to 81 per cent by 1861-80, and to about 27 per cent by 
1901-20; it rose to 43 per cent in 1921-38 as a result of the establishment of selective 
quotas in countries of immigration. These changes are reflected in the fact that by 
1930, only 39 per cent of the foreign-born population was from Germany and north- 
western Europe, whereas, in 1850 and 1890, the corresponding percentages were 
go and 77. In general, emigrants tended to come from economies, which, being agri- 
cultural and relatively unprogressive, could not absorb their growing labor force on 
terms comparatively satisfactory to workers, rather than from progressive economies 
which were providing improved industrial opportunities for those entering the non- 
agricultural labor force.” 

The southward and the eastward shifts of the sources of immigration were ac- 
companied by changes in the composition of the immigrant stream and in the 
nature of its impact on the American economy. An increasingly large proportion 
of the immigrants came from relatively underdeveloped agricultural countries, with 
the result that the occupational composition of the immigrants came to be increas- 
ingly inferior to that of an American population which was living in one of the 
industrially most progressive parts of the world. Many of the “new” immigrants 
from predominantly agricultural southern and eastern Europe were comparatively 
illiterate and lacking in occupational and industrial skills. Moreover, many of those 


See THOMAS, OP. cit. supra note 1, cc. 3, 10, 12, and 13; D. S, Tuomas, Socta ann Economic 
Aspects ov Swepisn Popucarion Movements cc. 2-3 (1941); Prokopovicn, op. cit. supra note 8, c. 4; 
D. Kink, Europe's Porputatrion in THe Inrerwar Years cc. 4-6, 8 (1946); C. Crarx, Conprrions oF 
Economic Procress cc. 9, 11 (ad ed. 1951); H. Fess, Europe, Tue Worrn's Banker, 1870-1914 passim 
(1930); SVENNILSON, Op. cit. supra note 9, C. 4. 

™ See Woyrinsky, op. cit. supra note 2, at 75-76; Prokopovicn, op. cit. supra note 8, at 126-27. 
The increase in the relative number of migrants of Latin origin accounted in part for the increase in 
the relative number of European emigrants who went to Latin America. While emigration from 
Europe rose from 1 per 1000 inhabitants in 1846-50 to 2.5 in 1901-05 and 4.3 in 1913, it attained 
higher levels in particular countries, ¢.g., 8.4 in the United Kingdom in 1853-55 and 11.6 in Italy in 
1906-10. Net emigration reached 7 per 1000 in Sweden in 1886-90, 6.3 in Italy and 5.5 in Finland in 
1901-05. See Isaac, op. cit. supra note 2, at 64-65. 
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who possessed craft and occupational skills, finding them not to be ones in great 
demand, entered new occupations. It became possible to make effective use of this 
vast influx of unskilled workers because, in the late nineteenth century, American 
industry became technologically and economically adapted to the utilization of many 
workers possessing little or no skill, with the result that craft and handicraft skills 
were diluted and reduced in relative significance.’ 

The absorption of so large and sustained a volume of immigrants into the 
American economy was greatly assisted, as was that of domestic population growth, 
by the availability of land for settlement and by the high rate at which capital was 
formed, Between 1850 and 1935, farm land increased from 294 to 1,055 million 
acres, and crop land from 113 to 416 million acres, at a rate less rapid than that at 
which the number of farms or the total population grew, but more rapid than that 
at which the farm population grew. Investment in agricultural plant progressed 
about 3 per cent per year in 1870-1920, thereafter to increase only .26 per cent per 
year; but yields per acre, after having risen relatively little for three to five decades, 
increased sharply after the middle 1930’s."* Reproductive tangible wealth grew 
much more rapidly than population, with real wealth per head increasing 2.5 per 
cent per year in 1850-1900, when population was growing 2.4 per cent per year, 
and 1.3 per cent per year in 1900-1950, when population was advancing 1.4 per cent 
per year.'* The rapidity with which real wealth per head grew is attributable to the 
high levels of productivity early achieved in American industry,'® to the maintenance 
of a high rate of capital formation, to the fact that the United States was spared the 
cost of producing a considerable fraction of its population, and to the influx of foreign 
capital which helped to equip the immigrant population.” 

The economic absorption, though not necessarily the assimilation, of immigrants 


"FE g., sce THOMAS, op. cit. supra note 1, at 60-63, 148-51, 165-74, 26% 72; H. D. Anperson ann 
P. E. Davipson, Occupational Trenpos 1s THE Unirep States §3-57, 166-67, 572-74 (1940); also 


Spengler, supra note 4. 
 Hisrorica. Srarisrics, op. cit. supra Table I, at 29, 95, 121; J. PF. Dewnursr, America’s Nerps 
AND Resources 793-99 (1955); A. S. Tosr_ese, Tue Growrn or Puysican Caprran in Aoricurure, 


1870-1930 passim (1954) 
™ See §. Kuznets anp R. W. Gouposmiru, Income anno Weavrn or true Unrreo Srares 269 (1952) 
‘© See Rothbarth, Causes of the Superior Efficiency of U.S.A, Industry as Compared With British 
Industry, 46 Econ. J. 383 (1946); Frankel, Anglo-American Productivity Differences: Their Magnitude 


and Some Causes, 45 Am. Econ, Rev. 94 (1955). 

*© Net capital formation approximated 13 per cent of net national product in 1869-1928, according 
to Kuznets AND GOLDsMITH, op. cit, supra note 14, at 155. Even so, the rate at which capital was 
formed was much below the level at which it might have been formed. See PF. C. Mitts, Propveriviry 


AND Economic Procress 14 (1952). If, as of 1930, a value of 3-10 thousand dollars is placed on each 
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was facilitated by the fact that most of them settled in a small number of states 
and largely within towns and cities in those states. In 1850, 83.6 per cent of the 
foreign-born whites lived in the New England, Middle Atlantic, and East North 
Central States; the corresponding percentage was 72.1, 77.3, and 69.7 in 1900, 1930, 
and 1950. By 1890, 17 per cent were situated in the West North Central States; 
but by 1950, this percentage had declined to 8.3, while that reported for the Pacific 
Coast had risen to 116.'" The geographic concentration of immigrant settlement 
was accompanied also by industrial concentration, in part because cultural and other 
disadvantages under which immigrants often labored reduced their access to some 
employments. Among the industries into which they crowded were mining, 
quarrying, clothing, textiles, woolen and worsted mills, bakeries, meat packing, car 
and railroad shops, silk and carpet mills, brass and rolling mills and blast furnaces, 
breweries, tanneries, hat factories, lime, cement, and gypsum factories, marble and 
stone yards, rubber factories, piano and organ factories, construction and main- 
tenance.’* Concentration of immigrants in cities where they and their children had 
access to educational opportunities facilitated the occupational and industrial progress 
of persons of immigrant stock.’” 


ll 
IMMIGRATION AND THE AMERICAN ECONOMY 


Immigration into the United States produced a diversity of effects which, in turn, 
modified the magnitude, the structure, and the behavior of the American economy. 
Immigration augmented the rate of growth of the net national product, made 
possible a better combination of productive agents, and until around the turn of 
the century, probably accelerated the rate at which product per capita increased. 
Immigration augmented the rate of growth of the net national product, made 
scribed in part I, in part because the aboriginal population was sparse, in part be- 
cause the external economic relations of the American economy were good, and 
in part because the American population, though of heterogeneous origin, shared 
a developing culture that was suited to give it sufficient socio-economic unity while 
reinforcing values conducive to material productivity. 

Among the specific effects produced by immigration, the following may be noted: 

(1) A disproportionately large fraction of the immigrants were of working age; 
thus, whereas, in 1870-1910, immigration increased the population by about 15 per 
cent, it swelled the labor force by about 20 per cent. 

(2) During the first three-quarters or so of the nineteenth century, many of the 
immigrants brought with them scarce but useful occupational skills and superior 


*"See Tuompson anp WHeLpTon, op. cit. supra Table I, at 247; Sramsrica. Apsrract, op. cit. 


supra Table I. 
See Eckler and Zlotnick, Immigration and the Labor Force, 261 Annas 92 (1949); Oscar 

Hanpuin, Bosron's IMmicrants, 1790-1865 passim (1941). 
** See THoMas, op, cit. supra note 1, ¢. 9. 
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industrial methods, together with some relaxation of the customs and horizons by 
which their efforts had been bound in the countries of provenience.”” 

(3) The mingling of peoples of diverse cultural backgrounds may have given 
rise to cultural as well as to biological heterosis, thereby augmenting productive 
power.” 

(4) The manner in which one ethnic group has succeeded another as a dominant 
element in the stream of immigration, together with the resulting intensification 
of social and economic capillarity (see part III), helped to foster the pursuit of 
material success and to generate that spirit of comparatively unrestricted economic 
competition which appears to distinguish the American from most other economies.”* 

(5) Immigration fostered homogeneity of tastes and, therewith, the development 
of a large market for the standardized products of highly mechanized industries; 
for, no one ethnic group being able to impose its tastes on other groups, each and 
all adopted the tastes that they found in America and readily acquiesced in the 
changes technologically minded producers found it economical to make in their 
products.”* 

(6) The comparative docility of immigrant workers operated, in and after the 
last quarter of the nineteenth century, if not earlier, to facilitate the introduction 
of efficient, highly mechanized, mass-production methods. 

(7) Heavy and continuing immigration of relatively unskilled workers prevented 
the real earnings of unskilled labor and of much manufacturing labor of somewhat 
more skill from rising significantly, when they rose at all, in the period 1890-1914, 
even though output per man-hour was rising perhaps as much as 44 per cent; and 
it may account for the fact that real wages rose relatively less in the United States in 
1860-1913 than in the United Kingdom and some West-European countries.” 

(8) Presumably, immigration, by depressing the ratio of wages received to mar- 
ginal product, somewhat augmented the “surplus” whence most capital comes.” 


2°See R. T. Berruorr, Barrish ImmMickants 1N INDUsTRIAL AMERICA 1790-1850 passim (1954); 
M. L. Hansen, THe Immicrant in American History passim (1940); Herbert Heaton, The Industrial 
Immigrant in the United States, 1783-1912, 95 Proc, Am. Punt. Soc’y 519 (1951); CLARK, op. cit. supra 
note 10, at 206-07, 245. “The immigrants developed the physical riches of America: and,-in return, 
the new hope, freedom, and changefulness of their lives developed in them germs of high spirit and 
initiative,” germs latent in most people, but especially in those “who seek new lands.” Atrrep 
MARSHALL, INpUsTRY AND Trape 143 (1927). 

*? See Snell, Hybrids and History, The Role of Race and Ethnic Crossing in Individual and Na- 
tional Achievements, 26 Q. Rev. Biow. 331 (1951). 

*8‘The American culture is shot through with ingredients making for productivity. See T. Pansons, 

Socia, Sysrem c. § (1951); and cf. MarsHAL, op. cif. supra note 20, at 149-50. 
*° The wide separation of the producer from the consumer, as Marshall observed, also served “to 
suppress those methods of production which depend for their strength largely upon the adaptation of 
products to the special requirements or tastes of the purchaser.” Marswatr, op. cit. supra note 20, at 
146-47. 

**See Pau H. Dovoras, Rea Waces in THe Uniren States, 1890-1926 passim (1930); W. 
Coomns, THe Waces or UNskittep Lasor in THE Manuracrurine Inpusrries in THe Unrrep Srares, 
1890-1924, c. § (1926); W. S. Tuompson, Poputarion: A Srupy In MALTHUSIANISM 39 ef seq. (1915); 
Kuznets AND GOLDSMITH, op. cif. supra note 14, at 71; Brown and Hopkins, The Course of Wage-Rates 
in Five Countries, 1860-1913, 2 Oxrorp Econ, Papers 236 (1950). 

** Both gross and net capital formation were higher between 1884 and 1904 than before or after 
this time. Kuznets anp GoLpsMITH, op. cit.. supra note 14, at 155. 
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(9) Immigration certainly affected and may have retarded the progress of trade 
unionism in the United States, thereby insuring its own continuation since organized 
labor favored the restriction of immigration.” 

(10) The international mobility of population made possible largely by free 
migration to America before World War I, together with such economic fluidity as 
it produced, helped make workable the system of fixed exchange rates in effect in 
many countries before 1913."" 

(11) As has been noted, the availability of capital was affected by the volume 
of immigration. Before 1914, the influx of immigrants, and sometimes the mere 
prospect of such an influx, stimulated inflows of capital from Europe, then the 
world’s banker. Immigrants brought some capital with them and, as remarked 
above, by their coming, spared America the cost of producing some 25 million 
people. Furthermore, immigration, in so far as it increased the profitability of 
American industry, stimulated domestic capital formation. On the whole, therefore, 
immigration may be said to have produced side effects which made for capital forma- 
tion and, thus, counterbalanced much of the increase in capital requirements oc- 
casioned by immigration and the disposition of immigrants to make remittances. 
It did not, presumably, generate much, if any, inflationary financing of capital 
formation, or produce much, if any, unemployment. That immigration did, how- 
ever, absorb a portion of the annual supply of capital is suggested by the increase 
that took place in the supply of American funds available for foreign investment 
after quota restrictions had reduced the inflow of immigrants.”* 

(12) Immigration stimulated the growth of net national product per head in at 
least two ways in addition to those discussed above. (a) So long as the Atlantic 
economy remained subject to increasing return, the movement of people to under- 
settled parts of this economy, especially to the United States, stimulated the growth 
of these parts, and their increased import demands fostered economic development 
in the lands of immigrant provenience, with the result that the consequently in- 
creased import demands of these countries, in turn, stimulated further growth in 
the immigrant-receiving countries.” (b) Because of the magnitude of immigration 
into the United States before 1914 and its acceleration of the growth of the American 
population and its economy, this economy was continually outstripping its stock of 
capital, with the result that investment was less risky than in other countries, even 
though capital was being formed and introduced at a higher rate than elsewhere. 
At the same time, labor (or at least many forms of labor) was usually in short 


*° See H. A. Micuis anp R. E. Monrcomery, Oroanizep Lasor 14-15, 48-49, 88-90, 124, 154-55 
(1945); S. Pertuman, A History or Trane Unitonism in THe Unirep Srares 84 ef seq., 179-221 (1923); 
Tuomas, op. cit. supra note 1, at 204-05. The role of immigration in a trade union movement depends, 
of course, upon the background and industrial and union experience of the immigrant workers. Many 
of the immigrants to America had had no such experience. In Australia, by contrast, a powerful trade 
union movement was established early. 

®™ See A, P. Lenner, Economics or Employment 358 et seq. (1951). 

** See Tiomas, op. cit. supra note 1, at 199-201. In the 1920's, capital was formed at a lower 
relative rate than earlier. See Kuznets anp GoLpsmitH, of. cit, supra note 14, at 155. 

** See Roya ComMiIssion oN PopuLaTion, Report of the Economics Committee, in 3 Papers 5 (1950). 
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supply. There was no substantial opposition, therefore, to the increasing mechaniza- 
tion of American industry and the continual introduction of ever more effective 
labor-saving machinery. Furthermore, because of the high rate at which the stock 
of capital was being increased, a considerable fraction of this stock was made up, 
at all times, of relatively new and highly productive forms.” In short, immigra- 
tion kept the growth process triggered off while it was bringing into being ever 
more efficient ways of combining productive agents. It stimulated both capital 
formation and technological change, the two forces which have been responsible for 
the major part of the increase in output per head experienced in the past 150 years. 

Migratory movements are subject to both short-period and long-period fluctua- 
tions, which have their origin both in countries of provenience and in countries of 
destination; and many of the effects consequent upon immigration reflect these varia- 
tions. In the past, arrivals, departures, and net arrivals have moved together, but 
net arrivals have varied most; for while arrivals fluctuated with business cycles, 
departures tended to contract during expansions and to expand during contractions, 
perhaps because they were less subject than arrivals to legal controls." Waves of 
arrivals had their origin in the European births cycle and in the impact of innova 
tions in Europe, only to be succeeded by “minor secular upswings in the rate of 
economic growth.” Long “swings in net immigration tended to follow those in 
gross national product per worker, and to precede those” in nonfarm residential 
construction, which, together with capital expenditures by railroads, made up what 
Kuznets calls “population-sensitive” capital. Swings in this sector of capital forma- 
tion were positively correlated with swings in population growth and negatively 
correlated with swings in other sectors of capital formation, probably because 
enough savings were not forthcoming in the United States to meet fully the de- 
mands for both categories of capital.** Thomas found that, as a rule, immigration 
preceded building activity in the United States, which was inversely associated with 
building activity in Great Britain, the other main member of the Atlantic economy 
and a major source of the building-stimulating migrants. He reports also that 
whereas in 184463 immigration preceded the movement of railroad construction, 
merchandise imports, and fixed-capital investment, it lagged after rail construction 
from 1869 on, and after the output of coal and pig iron from 1899 on. He infers 
that immigration was under the dominance of European “push” factors before 
1870, only to pass under that of American “pull” factors, among them, the pace of 
investment, after 1870.°%* While immigration may have prolonged boom periods 
by continuing to make labor available on satisfactory terms and may, therefore, have 


#97, M. Keynes and E. A. G, Robinson have drawn attention to the importance of point (b). 
Cf. Kuznets anp GoLpsMITH, op. cit. supra note 14, at 86-88, for evidence of the buoyancy with which 
American entrepreneurs assumed risks. 

*? See Kuznets anp RuBIN, op. cit. supra note 14, at 36-37 
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** See THOMAS, op. cit. supra note 1, cc. 7, 10, and 11. 
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intensified the severity of the depressions that followed, it is not evident that the 
ratio of years of prosperity to years of depression was significantly affected.” 

In the light of what has been said in parts I and II, a strong case can be made 
for the proposition that until the close of the nineteenth century and possibly until 
the outbreak of World War I, immigration contributed directly and indirectly to the 
complex of synergistic forces that were making for the growth of both net national 
product and the amount produced per head. It is doubtful, however, whether this 
proposition remained valid after World War I. In the two parts that follow, grounds 
for this doubt are set forth. 


Ill 


Susstirrutive, CoMPLEMENTARY, AND Acorecative Errects or IMMIGRATION; 
Socta, Caputariry®® 


For purposes of analytical and expositive convenience, the economic effects pro- 
duced by immigration into a country may be divided into two categories: (a) those 
which are substitutive, complementary, or (if there be such) neutral in character; 
and (b) those which are describable as aggregative in nature. Effects falling into 
category (a) are fairly easy to identify and impute, particularly if it is supposed that 
they are either substitutive or complementary. Effects belonging under (b) are not 
so easy always to identify, and they usually are very difficult to impute, since 
they are also producible by agents other than immigration. We shall note later to 
what extent the two kinds of effects may be added algebraically, and in what 
measure they may be considered indicative of changes in “economic welfare.” 

Let us first consider substitutive and complementary effects. Suppose that mi- 
grants moving from country A to country B include a relatively large number 
of workers who fall into four occupational categories, a1, a2, a3, and as, and that 
country B has a very low propensity to import and export. In the event that B’s 
labor force embraces four analogous occupational categories of workers, 41, be, bs, 
and 44, the immigrant workers will be substitutable for native workers in these 
categories. In consequence (abstracting from income or aggregative effects and 
proceeding on the assumption that the immigrant workers find employment in their 
occupational categories), the relative rates of remuneration received by native workers 
in these occupational categories will decline. Simultaneously, the relative rates of 
remuneration received by native workers in other occupational categories than 
these four wil! rise, in part because the increase in categories bi-bs4, which are 
complementary to all or most of categories b5-ba, elevates the schedule of demand 
for (and the value productivity of) workers in the latter group of categories. In 
general, therefore, the native labor force will at first experience both substitution and 


**© See H, Jerome, Micrarion anp Business Cycies 242 (1926); W. C. Mircnert, Business Cycres 


410 (1928), 
**In this section, the writer has drawn heavily upon the argument presented in Spengler, supra 
note 4. 
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complementary effects from the immigrant workers, with the substitution effect being 
overriding in proportion as the relative number of workers enrolled in categories 
b;-bs was large already prior to the arrival of the immigrants. 

Given (other things being equal) a change in the earnings structure consequent 
upon an influx of immigrants, native workers may respond variously. Those enrolled 
in occupational categories b;-b4, having had their relative and (perhaps) their abso- 
lute earnings reduced by the competition of these immigrants, may remove to less 
peopled part of country B, or even emigrate abroad; or they may attempt to enter 
occupations 45-bn, in which event, members of these occupations will experience 
substitutive as well as complementary effects; or, if denied these recourses, they may 
reduce their net reproduction rate, thereby probably diminishing the potential num 
ber of recruits available for occupations /;-b4 fifteen to twenty years later. In each 
instance, the savings rates of the affected persons will tend to be reduced. Native 
workers in occupations to which the activities of the immigrants are complementary 
will undergo a contrary set of reactions. They will be less inclined to migrate or 
emigrate, less inclined to change occupation, and disposed to increase both their net 
reproduction and their savings rates. 

If it be assumed that country B has a high propensity to import and export and 
that its economy is open, as was the American in the nineteenth century, the 
impact of immigration into B may be largely cushioned. Suppose that indi 
viduals engaged in occupations /;-b4 produce largely for export markets, the price 
elasticity of demand for B’s contribution thereto being very high. Then (assuming 
a sufficiency of land and other complementary imputs,) the accession of immigrant 
workers in categories a:-a4 will not greatly depress the relative levels of earnings 
characteristic of occupations 6;-b4, since the product of these additional workers can 
be sold abroad at but slightly reduced prices. Under these circumstances, much of 
the burden of adjustment will fall upon individuals living abroad who are members 


of occupations b1-b4 and whose situation may temporarily have been improved 


by the removal of the migrants in question. At the same time, the net aggregate 
impact experienced by the labor force enrolled in occupations bs-b, will not be great, 
since the returns from the sale abroad of the additional exports must, in effect, be 
expended abroad. In sum, when (complementary inputs being assumed available) 
immigrants enter export industries for whose products price-elasticity of demand is 
great, the effect of their coming is relatively widely diffused, the domestic economy is 
more easily accommodated to their coming, the wage structure is less affected, and 
conditions of full-employment-insuring, balanced growth are more speedily approxi 
mated, 

Let us now consider the aggregative effect of the influx of immigrants into B. 
There will be an increase in the aggregate amount of income produced in B. In 
fact, if B is still subject to increasing return, or if the advent of the immigrants 
sufficiently stimulates capital formation, the introduction of superior methods, and 
technological progress, and produces others of the salutary effects described in the 
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preceding part, the income of B will increase in greater proportion than the 
population of B has increased as a result of immigration, and income per head will 
rise. Under these circumstances, the aggregative effect of immigration would prob- 
ably swamp its adverse substitution effects after enough time had passed to permit 
adjustment. Initially, absolute income per worker would rise in many of the occu- 
pations to which the economic activities of the immigrant workers were comple- 
mentary. This rise would be relatively widespread after the composition of B’s 
labor force had become sufficiently adjusted to the influx of immigrant workers. 
It is not likely, however, that absolute income per worker would rise in occupations 
b,-b unless the population of B had been subject to increasing return and a sufficient 
number of native workers in these occupations had moved into occupations b5-bn. 
The relative level of remuneration obtaining in occupations b1-b4 would remain 
lower than it had been prior to the coming of the immigrants, unless a distribution 
of workers among occupations substantially similar to that obtaining before the influx 
of immigrants had been restored. 

So long as a significant amount of immigration continues and the occupational 
composition of the immigrant stream differs from that of the native population, 
both substitution and complementary effects will be experienced from the foreign- 
born immigrants. Even if the inflow of immigrants ceases but the occupational 
composition of their descendants continues to differ from that of the descendants 
of the native population, elements in the latter will experience substitution or 
complementary effects of immigrant-stock origin. If, however, immigration ceases, 
and, in time, the descendants of the immigrants become distributed in the same 
manner as the natives throughout the occupational structure, the natives will no 
longer be sensible as formerly of substitution or complementary effects from persons 
of immigrant stock. When this has become the situation, therefore, the economic 
status of the natives may be said to be better or worse than it would have been in 
the absence of immigration accordingly as the amount of equipment and wealth per 
head, together with the level of technology and related circumstances, is more or 
less advanced than it would have been in the absence of the influx of the immigrants. 
The long-run outcome, in short, turns on how powerful the aggregative effect was. 

The advent of immigrants is likely to be accompanied, for a time, by an in- 
crease in social capillarity. Many, though not all, immigrants into the United 
States, particularly after 1880, were under occupational, linguistic, personality, in- 
tellectual, and other handicaps, some transient and some not entirely removable. 
But these handicaps did not usually persist beyond the second or third generation. 
Accordingly, as these handicaps were dissipated, the positions occupied by persons 
of immigrant stock underwent change. 

Let the occupational structure of a country be represented by four categories, 
A, B, C, and D, into which fall 10, 20, 30, and 4o per cent, respectively, of the 
gainfully employed. Then, if there arrived 10 units of immigrants culturally and 
otherwise identical with the natives, the 10 would tend to be distributed among 
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categories A-D in the same proportions as the native population, namely, 1, 2, 3, 
and 4 units, respectively. If, however, the immigrants suffered under handicaps of 
the sort described above, more than 4, say 8, of the 10 units might have to enter 
category D, and, say, 1 each, into categories C and B. Then, one of two outcomes 
would be possible. If the underlying determinants of occupational equilibrium were 
such as to maintain the proportions which prevailed prior to the arrival of the 
immigrants, there would be set in motion an upward movement of the native mem 
bers of the occupational structure, eventuating, say, as follows: A, 11 natives; B, 
21 natives and 1 immigrant; C, 32 natives and 1 immigrant; D, 36 natives and 8 
immigrants. If, as is probable, equilibrium occupational composition changed, rela 
tive expansion would take place in the lower portions of the occupational pyramid, 
and there would eventuate a distribution such as the following: A, 10 natives; B, 20 
natives and 1 immigrant; C, 31 natives and 1 immigrant; D, 39 natives and 8 im 
migrants. 

The occupational composition of the children of immigrants would approximate 
more closely that of the natives than did the occupational composition of the immi 
grants themselves; and the occupational composition of the grandchildren of the 
immigrants would approximate that of the natives even more closely than did the 
occupational composition of the children of the immigrants. The rapidity with 
which the occupational composition of the immigrant stock approached that of the 
natives would depend upon how technologically, and, hence, occupationally, dy 
namic the country of immigration was, upon the extent and the rigidity of artificial 
and institutional barriers which tend to prevent interoccupational movement that 
would otherwise take place, and upon the degree to which these barriers impeded 
the interoccupational movement of persons of immigrant stock even more than 
that of natives. To illustrate: Earlier we put at .4 the probability that a native would 
be enrolled in occupational category D and at 8 the corresponding probability for 
the immigrant; yet, all or nearly all of the spread between these two probabilities, 
being attributable to eliminatable differences between immigrants and natives, would 
disappear after one or several generations had passed, ‘Then, the descendants of im 
migrants of a given period would no longer differ significantly from the descendants 
of natives of that same period. 

It is said that immigration tends to make a population more fluid or mobile than 
it otherwise would be. This result is likely under two conditions: (a) when the 
occupational (or other) composition of the immigrants differs from that of the labor 
force of the country of immigration, with the result that a series of substitution 
effects is generated; and (b) when the coming of the immigrants produces or facili 
tates fundamental changes in the technological and related determinants of the occu 
pational structure and sets both aggregative and substitutive effects in motion, For 


in either instance, the relative amount of movement from some to other occupational 


categories would increase and then remain at “abnormally” high levels until the 


labor force had become accommodated to the basic occupational structure and a 








250 Law AND CONTEMPORARY PRroBLEMS 


model approximating that of Cairnes’ and Taussig’s relatively noncompeting groups 
had come into being. Initially, the upward mobility of the native population would 
increase in much greater degree than total mobility of the immigrant population. 
But, as the immigrants and their children became assimilated and, hence, freed of 
transient disabilities, their upward mobility would increase, and natives who no 
longer were capable of competing effectively with the upward-moving immigrant 
stock would be displaced downwards. When, however, the initial occupational 
composition of the immigrants is quite similar to that of the natives, the coming of 
the immigrants produces little change in the relative amount of interoccupational 
mobility, since little change is required to permit permanent occupational assimilation 
of the immigrants, 

Substitution and social capillarity are readily illustrated: (a) It has already been 
indicated that relative earnings fell in industries and occupations into which immi- 
grants entered in relatively large numbers. (b) Many immigrants changed their 
employments, and younger ones frequently improved their situations markedly.*’ 
(c) After several generations had passed, persons of immigrant stock had virtually 
as free access to the upper reaches of the occupational pyramid as had had natives 
of some generations standing.” (d) That immigrants and Negroes frequently are 
substitutively related to one another is suggested by the fact that few immigrants 
have settled in the South, that the migration of Negroes to industrial states did 
not become great until immigration had fallen off, and that interstate migration of 
foreign-born was sometimes inversely correlated with that of native whites and 
Negroes. As a rule, however, overriding influences which may be looked upon 
as aggregative in character have been dominant, with the result that Negroes, for- 
cigners, and native whites have all alike been drawn from their points of origin 
to states, cities, and metropolitan centers where industrial opportunities abound 
for all, 

Aggregative effects are easy to describe and sometimes to identify—a number 
of them have been described in part Il—but they are seldom easy to assess in 
quantitative terms, It is rarely, if ever, possible to separate sharply income in- 
creases attributable to an influx of immigrants, particularly when that influx is con- 
tinuous, from income increases imputable to increases in the stock of capital, to 
improvements in technology, or to similar agents. In the preceding part, however, 
we inferred that prior to 1900, and possibly prior to 1914, the aggregative effects of 
American immigration were sufficiently powerful to swamp most of its substitutive 
and complementary effects, and that, given a virtual discontinuance of immigration 
and time for all its effects to work out, the aggregative effects probably would have 


*™ See Bloch, Occupations of Immigrants Before and After Coming to the United States 17 Pust’ns 
Am. Srar. Ass'n 750 (1920-21); P. E. Davipson ann H. D. ANnperson, OccupationaL Mositiry IN AN 


AMERICAN COMMUNITY 117-33, 188 (1937). 
"Naratie Rocorr, Recenr Trenps in Occupational Mosiuiry c. 7 (1953); Davipson AND 


ANDERSON, Op. cit. supra note 37, at 130-33; THOMAS, op. cit. supra note 1, Cc. 9. 
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swamped the substitution and complementary effects completely. In the next part, 
we shall inquire whether this conclusion continues to hold. 


lV 


IMMIGRATION, PopuLation Density, Capirat REQUIREMENTS 


An influx of immigrants makes itself felt aggregatively, both directly and in- 
directly. Both sorts of effects were noted in part II. Here, we are concerned with 
what usually are the two major effects of immigration: its effect upon capital re- 
quirements, and its effect upon division of labor and the ratio of population to 


resources, 

When a country’s population grows, whether from natural increase or from net 
immigration, the increment in population must be provided with capital in suitable 
forms and amounts; otherwise, living conditions and output per worker or per 
capita will fall. The capital required is of three sorts: (a) industrial capital of the 
kinds combined with the worker in the employment in which he engages; (b) eco- 
nomic overhead capital, or investment in improvements in transport, building, water 
supply, utilities, etc., not allowed for under (a), but still essential to an increase in 
the volume of activity; and (c) social overhead capital, or capital utilized in resi 
dential, educational, ecclesiastical, governmental, and other facilities not provided for 
under (b). It may be possible, when a country is undergoing accelerated develop 
ment, to skimp on forms of (b) and (c). It is essential, however, that all forms be 
allowed for when the longer-run impact of immigration is under consideration. 

Of the two modes of estimating aggregate wealth or capital requirements, the 
savings-income method is most satisfactory. In a country like the United States, 
all wealth together approximates in value to five times the income produced in a 
year. Suppose now that population increases 1 per cent per year. Then, if 5 per 
cent of the national income is saved and converted into all the forms of wealth re 
quired, the wealth-population ratio will remain constant and, other things being 
equal, the level of per capita income will continue substantially unchanged. Five 
per cent, therefore, indicates the order of magnitude of the proportion of national 
income required to offset a 1 per cent per year rate of population growth. In as 
much as reported wealth-income ratios vary—in part because of differences in the 
methods of estimating employed—it may be supposed that the ratio falls within 
a range of 4:1 to 6:1, and that, therefore, the required saving rate lies between 4 and 
6 per cent. 

An increase in population of 1 per cent per year is not obtained without cost, 
even though enough saving is done to offset the increase in question. For, the 
capital invested in population growth might otherwise have been invested in aug 
menting the wealth-population ratio and increasing productive power per head 
It is probable that the capital required to support a 1 per cent per year rate of 


population growth might otherwise have been utilized to increase per capita income 
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between .5 and 1 per cent per year. If so, the cost of a 1 per cent per year rate of 
population growth is the sacrifice of 5-1 per cent per year increase in income per 
head.” 

The amount of capital required to equip a given rate of immigration may also 
be estimated by adding to the amount required, on an average, to set up an immi- 
grant in a job, allowance for other forms of wealth required to meet the housing 
and other needs of himself and his dependents, and applying the resulting sum to 
the immigrant stream. This procedure is not very satisfactory, however, since 
capital invested per worker varies greatly with industry, and since it is not easy 
to arrive at suitable amounts for the other forms of wealth required. The savings- 
income method provides the most satisfactory rule of thumb, therefore, for esti- 
mating the impact of immigration upon capital requirements and income growth, 
even though the composition of the immigrant stream usually differs somewhat 
from that of the resident population. 

A country may be considered subject to increasing return when an increase in 
numbers—that is, in over-all population density—makes possible increase in the 
division of labor and the undertaking of methods more efficient that would have 
been possible in the absence of this increase in numbers. So long as the condition of 
increasing return obtains and increases in population make for increases in per 
capita income, a population may be said to be below income-optimum in size. 
Whether a population is below income-optimum size, however, depends, in part, 
upon the methods of production in use in that population’s economy. Thus, the 
new methods introduced in the nineteenth century increased the magnitude of the 
income-optimum for many countries in which agriculture still predominated 
around 1800, Most students would probably agree, nonetheless, that further tech- 
nological improvements and related changes would be unlikely to increase the mag- 
nitude of the income-optimum further in the United States. Immigration may not, 
therefore, be pointed to as a force giving release to increasing return in the United 
States, even though it probably would still produce such effect in Canada. Ac- 
cordingly, an economic case for continued immigration into the United States cannot 
be made if maximization of per capita income, or of its rate of growth, is the 
objective sought. 

The economic case against the continuation of immigration is strengthened when 
account is taken of: (a) the fact that the population of the United States is growing 
from natural increase at a rate of 1.5 per cent per year or more and is likely to con- 
tinue growing at this rate for several decades or more; and (b) the fact that many 
of the resources of the United States are either relatively fixed or depletable in 
quantity. There is not a great deal more land available for putting into continuous 
cultivation. The limits of the water supply are being reached in some states. An 
increasing amount of minerals must be obtained from foreign sources, many of them 

* This argument is developed in Spengler, The Population Obstacle to Economic Betterment 41 Am 


Feon, Rev. 343 (1951). 
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uncertain or produced under conditions of increasing cost. In short, at the same 
time that the American population is growing remarkably, increasing economic 
entropy is shrinking the resource base of the American economy and perhaps re 
ducing slightly its income-optimum population magnitude under present techno- 
logical circumstances. 

The burden of the argument presented in this part is that the aggregative effects 
of immigration are no longer likely to be sufficiently powerful to accelerate the rate 
at which per capita income advances. Accordingly, since the economic case for 
continuing immigration rests ultimately upon its aggregative effects, because, in the 
longer run, social capillarity dissolves its substitution and its complementary effects, 
a case cannot be made unless other sources of aggregative effect described in part II 


are more powerful than is commonly supposed.*° 


V 


Poricy ImMp.icaTtions 

It is not our purpose to make policy recommendations, since what is to be recom- 
mended turns on what objectives are being sought. Moreover, we are not concerned 
with political arguments for immigration, even though they may, at times, be 
persuasive. The implications of what has been said for possible courses of action 
may, however, be indicated. 

(1) Continuation of immigration at a net rate of 250,000 per year—it has been 
running somewhat lower—is not likely to affect the progress of per capita income 
significantly, provided this rate is not continued indefinitely. This rate—about one- 
tenth of the incremental rate of natural increase—would serve to increase the popu- 


lation only about .15 or less per cent per year. It would not absorb much capital, 


and, even though it pressed population beyond the optimum point, it would affect 
income much as if returns were constant. It is not likely, of course, that immigra 
tion at this rate would long give rise to aggregative effects sufficient to increase per 
capita income above the level at which it otherwise would have been. Yet, as is 
suggested in (7) below, highly selective immigration can have salutary comple 
mentary and aggregative effects. 

(2) Immigration at a rate considerably in excess of 250,000 per year would almost 
certainly operate to reduce the rate at which per capita income was increasing. This 
outcome is made all the more likely by the fact that European countries are not 
disposed to have the more skilled members of their labor force depart, and these, 
in turn, are less disposed to leave than are those in unskilled and semiskilled cate 
gorics. 

(3) It is not possible to translate substitution, complementary, and aggregative 
effects into acceptable and nonarbitrary welfare terms for the economy as a whole. 


*° No attempt will be made here to translate economic effects into welfare terms, because of the 
difficulties involved. Sce Spengler, Welfare Economics and the Problem of Overpopulation, &4 Sciwnria 
128, 166 (1954); also H. Lereensrein, A Turory or Economic-Democrarpmic Devetopmenr c. 9 (1954) 
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In the individual case, substitution, complementary, and some aggregative effects can 
be assessed and added. But this cannot be done for the population as a whole, in 
large part because it is impossible to appraise with precision the aggregative effects 
associated with immigration. Furthermore, even if these effects could be expressed 
in income terms, they could not be translated into welfare terms unless suitable as- 
sumptions were made and accepted. For this reason, it is not easy to formulate an 
immigration policy designed to maximize something like welfare per head. 

(4) It has been suggested that capital in the United States at present is relatively 
more scarce than labor, although this argument has been subjected to criticism.” 
If this argument be valid, then the capital-cost of immigration is greater than has 
heen assumed, 

(5) It is said, by proponents of the view that underemployment equilibrium is 
typical of the American economy, that immigration, by increasing the level of in- 
vestment and, hence, the level of activity in this economy, makes for fuller employ- 
ment and a higher level of per capita income than would otherwise be attained. 
This argument is not acceptable as a basis for policy, however, since a very small 
amount of state intervention would produce the same effect, without increasing 
population density, and since immigrants are not likely at all times to find ready 
access to jobs in the United States.*? 

(6) Because the American trade union movement.is so powerful, and because 
it exercises so much direct and indirect control over access to job opportunities in 
the United States, it is much more difficult for the American economy to absorb 
immigrants today than in the pre-1914 era. Because of trade-union influences, immi- 
grants might either be denied access to jobs or be compelled to take jobs at wages 
in excess of marginal productivity, with the result that inflation from the cost side 
would be stimulated. 

(7) If a certain number of immigrants are free to come to the United States and 
accept employment where it is offered, their coming will be favorable to all those 
who are engaged in complementary activities and to those who employ the services 
of immigrant labor, whether as employers or as the purchasers of services. Un- 
doubtedly, there are many instances in which the resident population would experi- 
ence little or no adverse substitutive effect and marked complementary and aggre- 
gative effects from limited and selective immigration. A striking example is labor 
which immigrates only seasonally; it benefits everyone and injures no one. 

(8) It would be impossible for the United States to afford significant relief to 
overpopulated countries situated within or outside Europe. At most, it could ac- 
commodate enough immigrants to ease certain disequilibria in European economies. 
The number of immigrants the United States can absorb, at no marked cost in terms 


*? See Leontief, Domestic Production and Foreign Trade: The American Capital Position Re-examined, 
97 Proc, Am. Pui. Soc'y 332 (1953); Valavanis-Vail, Leontief’s Scarce Factor Paradox, 62 J. Pow. Econ. 
§23 (1954); Ellsworth, The Structure of American Foreign Trade: A New View Examined, 36 Rev. 
Econ. & Svar. 279 (1954). 

** See Spengler, Population Threatens Prosperity, 44 Harv. Bus. Rev. 85 (1956). 
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of income, is small, far too small to approximate more than 1 per cent, if that, of the 
annual natural increment in the population of the overpopulated countries. More- 
over, it would cost far more to establish a given number of immigrants industrially 
in the United States than in their countries of origin. Finally, and of paramount 
importance, emigration does not tend to bring about natality-reducing changes in the 
countries of emigration,** whereas investment in the industrialization of these coun 
tries may produce such effect. In short, a given amount of American investment in 
the modernization of the backward economies of overpopulated countries can con 
tribute far more to the eventual relief of population pressure than can a similar 
amount of investment devoted to bringing immigrants to the United States from 
overpopulated countries and settling them here. There it can transform both the 
way of life and the mode of production and thereby bring down natality. 


**Ireland apparently is the only exception. See A. M. Carr-Saunpers, Worin Porurarion 64, 9 
92, 114-16 (1936); C. M. ARkENsBERG AND S. T. KimBatt, Famiry anp ComMUNITY IN IRELAND cc. 6-8 


(1940). 





THE INTEGRATION OF AMERICAN IMMIGRANTS 


NatHan GLazer* 


I 


One can make fine discriminations between the processes referred to by the words 


“Americanization,” “adjustment,” “assimilation,” and “integration.” But for the 


purposes of this article, all these words will be taken as equivalents, and “integra- 
tion” will be favored as the least value-laden of the four. “Americanization,” “ad- 
justment,” and “assimilation” suggest that something should happen to the immi- 
grant in the United States, but that nothing, necessarily, should happen to the United 
States as a result of his presence. “Integration,” drawn from the neutral terminology 
of the mathematical sciences, leaves the matter in abeyance: it suggests a more com- 
plex process than do the other three terms, and one in which, conceivably, the United 


States, as well as the immigrants, is changed. 

But now, what do we refer to by “integration”? What do the defenders of im- 
migration mean when they say the immigration groups have been “integrated” into 
American life, and what do the opponents of immigration mean when they say 
immigrant groups remain “unintegrated” in American life? What are the criteria 
of “integration”—which both sides assume to be desirable? And what are the 
indices of a proper integration? And, once having settled these matters, can we say 
that some immigrant groups “integrate” better than other immigrant groups? 

The first step is clearly a clarification of the term “integration.” As in so many 
cases where one word is used to cover many processes, I think it will be found that 
the clarification will enable us to dispose easily of many problems that come under 
the head of the “integration of immigrants” and permit us to focus on those problems 
that remain as truly significant. 

At least three different matters are referred to by “integration.” The first is 
that immigrants may create social problems—they may be poor and require relief, 
criminals and require more police and bigger prisons, insane and demand heavier 
expenditures for mental hospitals, illiterate and poorly educated, and, thus, put a 
strain on the school system, and so on. This is a fairly straightforward matter. 
Immigrants may be considered integrated when they require no greater public 
expense than do “other Americans.” (“Other Americans” is itself an ambiguous 
term, for, when we discuss immigrant groups, we generally include their native-born 
children and very often their native-born grandchildren. These three generations 


*B.S.S. 1944, College of the City of New York; A.M, 1944, Univerity of Pennsylvania. Editor, 
Doubleday-Anchor Books. Formerly Associate Editor, Commentary. Co-author [with David Riesman 
and Reucl Denney], Tue Lonery Crown (1950), and [with David Riesman] Faces tn THE Crowpb 
(1952); author, Jupaism in America (to be published 1956). 
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include at least one-third of the American population.' Yet, there is a legitimate 
category of “other Americans”—that large segment of the population—we cannot 
even guess whether it is one-half, or more or less than this—who no longer feel 
identified with any immigrant group, who consider themselves simply “Americans.” ) 

The second distinct matter that is referred to by the term integration is that of 
the political behavior of immigrant groups. World War I, coming after fifteen 
years of very heavy immigration into this country, suddenly made people aware of 
the fact that immigrant groups in this country—even long-settled ones, like the 
Germans—might feel very passionately about the fate of their homelands, even 
though they had formally given up citizenship and become American citizens. 
World War II, coming fifteen years after mass immigration to this country had been 
shut off, and after a long period of time in which the depression and its problems 
had quite overshadowed any interest in the problems of immigrant groups, again 
demonstrated that many millions of Americans felt strongly about the nations they 
had left behind. In the meantime, millions of immigrants from Italy and eastern 
Europe who had come to this country between 1880 and 1924 and their children 
and grandchildren had become voters in many critical states. To the blocs of Irish 
and German voters who had been active on the American scene since the 1850's were 


now added large and important blocs of Italian, Jewish, and Polish voters, and, 


in given areas, voters of Czech, South Slav, Rumanian, Hungarian, Finnish, and 


Greek origin were also important. In World War II and after, these blocs of voters 
remained as important in American politics as they had ever been. (We leave 
aside, for the moment, the question of how large a part of each of these groups 
was really swayed in its voting behavior by the interests of the home country 
—it is sufficient that politicians thought enough were so affected to take them seri 
ously.) And it could legitimately be asked: does not the presence of large groups 
of immigrant origin hamper the development of a foreign policy determined solely 
by national interest? If the Jewish vote leads to a hasty recognition of Israel 
and the Polish vote to a more violent anti-Russian attitude than is actually required, 
do we not have real problems of “integration”? 

These two are fairly concrete aspects of the problem of integration, We can 
discuss them on the basis of reasonably adequate statistics, considering advantages and 
disadvantages and coming to some kind of balance. It has often been done. We 
will do so briefly again in this article. 

The third aspect of the integration of the immigrants is less easy to grasp. We 
may refer to it as cultural integration. To what extent do the immigrant groups 
form part of a single nation—not now in the political sense alone, but in the sense 

* The foreign-born and the children of the foreign-born formed 26.1°%, of the white population in 
1940, and, with the addition of the third generation, immigrants and the children and grandchildren of 
immigrants must easily have formed a third of the American white population. In 1g20, the foreign 


born and the children of foreign-born formed 34.5°% of the white population. U. S. Der’r or Com 
MeRCcE, STaTisTiCaL ApsTracr or THe Unireo Srares 37 (194%) 
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in which the people belonging to a nation form a kind of organism, a body, a unity, 
a whole? 

What I have in mind can best be suggested by example. It is clear that England 
is English in culture and France is French in culture, aside from such tangible 
facts as that French and English are the languages of the two countries, The cul- 
ture expresses itself in innumerable ways. Now, if persons of French descent formed 
only half the population of France, and persons of English descent only half the 
population of England—and the other half, worthy and patriotic citizens as they 
were, nevertheless, in imany ways thought of themselves as belonging to some other 
cultural group—would not these countries have quite a different character? 

It was a vision of this kind, I believe, that was in the minds of many Americans 
when they were greatly aroused, in the early twenties, by the cry that an influx of 
alien blood and lower races was about to change America radically and irrevocably. 
It was not, I believe, because they were convinced racists that they cut off the stream 
of immigration that had been part of American history so long. It was rather 
because, in the early twenties, race theory explained to them, in some intellectually 
satisfying way, just what it was they disliked and feared about the new immigration. 
And what they disliked so intensely about the new immigration was not that the 
immigrants were poor, sick, illiterate, radical, and unpatriotic (indeed, they were 
not, for the most part, any of these things, except poor—and not even poor for 
long), but that they were changing the United States. Their very presence, regard- 
less of their social or civic qualities, changed the scene in which most Americans had 


grown up—or so it seemed to them. As a matter of fact, it was the growth of an 
industrial in place of a mercantile and agricultural America that was really changing 
the scene. It was an industrial revolution that was destroying the countryside, 
building the slums, enlarging the cities; but it did so with a steady stream of immi- 
grants who differed both in appearance and culture from the long-settled Americans, 
and from the earlier immigrants too, It is when we discuss this third aspect of the 
integration of immigrants that passions are engaged, and real—and not easily re- 


solvable—disputes arise. 


II 


As to the first two aspects of integration, the facts are clear. To consider the 
first aspect, namely that of social problems, of poverty, crime, education, health: it 
is clear that the European immigrants and their children form less of a problem 
than, for example, American Negroes, who are not immigrants; and it is further 
clear that the issue, in both cases, is not origins (for Negroes are not by nature 
doomed to be poor, unskilled laborers, criminals, sick, etc.), but social conditions. 
At times, different immigrant groups have loomed large as social problems: Irish, 
Italians, Puerto Ricans, and others. We now consider the particular prominence of 
any given group as a social problem as a temporary effect of special social condi- 
tions. We have seen the different groups succeed each other as social problems, and 
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have seen groups of very different cultures supplying a disproportionate share of 
criminals, as each, in turn, moves into the slum areas of the big cities. It is only 
when we have a permanently depressed group—like the Negroes—that we have a 
group that permanently forms a social problem. 

The facts that support this point of view may be found in many places. They 
are most conveniently summed up in the volume edited by William S. Bernard, 
American Immigration Policy. Let us sum up very briefly some of the evidence 
from this survey. 

Occupation: Immigrants in the past have filled the less desirable economic posi- 
tions. They have been heavy laborers, domestics, service workers. In time, they or 
their children have come to approximate the occupational distribution of the Ameri- 
can population in general. Having settled in the more prosperous parts of the 
country, they are now likely to be somewhat more prosperous than the average 
American. 

The one occupation in which we find markedly fewer immigrants and im- 
migrants’ children is in farming. But, since the farm population has been de- 
clining since 1910,” it is not surprising that relatively few immigrants have entered 
farming in recent decades, At an earlier stage in American history—when the 
great plains were being opened to farming, and before—it was immigrants (Ger- 
man, Norwegian, Swedish, Czech) who poured onto the land and established solid 
colonies of the foreign-born in rural country, In later years, when industry was 
expanding, new immigrants became laborers and semiskilled workers in heavy and 


light industry, in construction work, in mining, and formed solid colonies of the 
foreign-born in the big cities and the smaller industrial and mining towns. For 


both earlier and later immigrants, the processes of economic adjustment have re 
mained the same; the results have been different because the economic situation of 
America was different. The later immigrants numbered as many farmers as the 
earlier ones; but they found opportunities in farming less attractive. 

Indeed, that part of the farming population that is immigrant or of immigrant 
parentage (in 1940, about 10 per cent) tend to be rather better farmers than the 
natives. The worst farmers in the country are probably the descendants of old-stock 
Americans in the southern Appalachians and other parts of the South; among the 
best were the Japanese of California—before they were uprooted—the Italian truck 
gardeners near the big eastern cities, and other immigrant groups. Immigrants 
have a higher proportion of farm owners and more valuable farms, on the average, 
than the native-born. 

In this area of occupation and income, it is clear, immigrants and their children 
create no problem of integration. (Indeed, from the point of view of the old 
American, wondering where the next servant or gardener or janitor or unskilled 
laborer is coming from, they are perhaps too well integrated.)* 


* See A. J. Jarre anp Cuarces D. Srewart, Manrowrr Resources ano Uricizarion 192 (1951) 
See Wittiam S. Beanaro (Ep.), American ImMMicration Pottcy 112-22 (1950) for all the fact 


in this section 
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Crime: Statistics in this area are notoriously difficult to use. The immigrants are 
now old, and it is not surprising that they form only a small percentage of the 
inmates of prisons--old people generally don’t get into jail. Undoubtedly, immi- 
grants’ children contribute their proper share to American prisons, perhaps more. 
Certain immigrant groups—Jews, Chinese, Japanese—commit fewer crimes than the 
rest of the population. Other immigrant groups may commit more. Here, we do 
have a matter of varying cultural backgrounds which mean, for example, that 
people of certain groups more easily resort to violence, or are apt to get drunk, and 
so on. But this variation is true of the long-settled American population, too, It 
is not likely that immigrant groups have much to do with making the American 
crime rate what it is.* 

Education and Intelligence: The foreign-born have slightly less education than 
the native-born. The difference between the educational attainments of their chil- 
dren and those of children of long-settled Americans must be even less and may even 
favor the children of immigrants. In IQ tests, immigrants and their children con- 
sistently have rated a bit below the children of native-born parents, The studies in 
this area are, however, old, and the influence of a foreign language spoken in the 
home would be adequate to explain these tiny differences. Certain immigrant 
groups, for example, the Jews, are better educated than the average American.” 

Health: \mmigrants and their children, it appears, are less healthy and are more 
susceptible to mental disorders than children of native-born parents, (Again, there 
are groups where these differences are not observed.) The gap tends to narrow with 
the passing years, and, as in the case of the differences in IQ, it is reasonable to 
expect it to disappear entirely.® 

We have reviewed immigrants as a social problem as of today, and it is clear 
they do not form much of a social problem; jess of a problem, certainly, than the 
nonimmigrant Negroes, less of a problem, very likely, than the large poor-white 
population of the South (we exclude, of course, in our use of the term “social 
problem” the political and cultural problems we will discuss below). Thirty 
years ago, the matter was, of course, quite different. The foreign-born then 
formed a much higher proportion of the population, were concentrated in the slum 
areas of the great cities, and were highly visible as social problems. The incoming 
immigrants were very markedly different—in occupational abilities, education, health, 
and the like—from the native American population, and, in most respects, inferior. 
Since 1924, with stringent control of incoming immigrants, this situation has been 
reversed, and incoming immigrants have often been superior in occupational skills, 
educational attainments, health, and so on, to the average American.’ Far from 


*See id. at 122-25; on Jewish crime, see Goldberg, Jews in the Police Records of Los Angeles, 
1933-47, 5 Ytvo Annuat or Jewisn SoctaL Srupies 266-91 (1950). 

"See BERNARD, Op. cit. supra note 4, at 125-29; on Jewish education, see Glazer, Social Characteristics 
of American Jews, 1654-1954, 56 Am. Jewtsu Y. B. 28 (1955). 

"See Beanarn, op. cif. supra note 3, at 129-35. 

"See id, at 115. 
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creating problems, they are carefully selected to solve certain problems that arise 
in this country—as, for example, the need for certain specialized skills and for 
cheap, unskilled labor. We see, in retrospect (as many observers saw at the time), 
therefore, that the social problems created by immigrants thirty years ago were 
truly social problems, not racial problems, and could be expected to pass with the 


passage of time. 

The poor we have always with us (though with certain variations of number and 
type), and today, the social-problems areas of our great cities are inhabited by 
Negroes, Puerto Ricans, and Mexicans, The same conditions breed the same prob- 
lems. Sometimes, these problems are mitigated by certain cultural backgrounds; 
sometimes, they are exacerbated. Certainly, the policemen and teachers and social 
workers who now deal with the problem areas of American cities thirty years 
after mass immigration was shut off prefer the earlier situation. Not that there 
is any innate fault in Negroes and Puerto Ricans and Mexicans, but America finds 
it easier to deal with differences of culture than with differences of color. Since 
the colored groups have two strikes against them, the problems they create are, 
naturally, more severe than those created in the past by immigrant groups who 
expected to make the move out of the slums in one generation. 


Ill 


The political aspect of the integration of immigrant groups is a more compli- 
cated one, but again one in which we can come to fairly clear-cut conclusions. This 
issue first arose during World War I when the long-settled Americans observed with 
amazement the agitation of the immigrant groups. Those from Austria-Hungary 
and the Czarist empire saw in the war a possibility of freedom for the nations from 
which they came. The Germans rallied to the defense of the homeland, and the 
Irish, in their anti-English fury, were scarcely less pro-German than the Germans. 
As Randolph Bourne wrote in 1916:* 


No reverberatory effect of the great war has caused American public opinion more solici 
tude than the failure of the “melting-pot.” The discovery of diverse nationalistic feelings 
among our great alien population has come to most people as an intense shock. It has 
brought out the unpleasant inconsistencies of our traditional beliefs. We have had to 
watch hard-hearted old Brahmins virtuously indignant at the spectacle of the immigrant 
refusing to be melted, while they jeer at patriots like Mary Antin {a Russian-Jewish immi 
grant} who write about “our forefathers.” We have had to listen to publicists who ex 
press themselves as stunned by the evidence of vigorous nationalistic and cultural move 
ments in this country among Germans, Scandinavians, Bohemians and Poles, while in the 
same breath they insist that the alien shall be forcibly assimilated to that Anglo-Saxon 


tradition which they unquestioningly label “American.” 


A number of important themes are sounded in this quotation: what is of interest 
to us at the moment is that it was possible for a young radical of the time to see 
the nation-wide debate over neutrality as, in part, one between Anglo-Saxons and 


*Ranpotpn Bourne, A Hisrory or a Lrrernary Rapicat anp Orner Essays 266 (1920) 
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Germans. At that time, the Germans and their allies formed no insignificant part 
of the population, The German element in the United States, it was estimated from 
the data of the 1920 and earlier censuses, formed, in 1920, 16 per cent of the native- 
white population, the Irish another 11 per cent, the Scandinavians—many of whom 
tended to identify themselves with the German element among whom they lived’— 
another 4 per cent—and these three elements, leaving aside the immigrants from 
Austria-Hungary who supported rather than opposed the Dual Monarchy, formed 
close to a third of the native-white population of the United States. Descendants 


of immigrants from Great Britain formed only 41 per cent of the native-white pop- 








ulation.'” 


These facts, while interesting in themselves, and taken apparently with some 
interest by the German Government, turned out to be irrelevant when the chips 
were down, and this is the most decisive point to be made in considering the po- 
litical integration of immigrant groups. 

The immigrant groups in this country were not national minorities. ‘They did 
not occupy stretches of territory in which they were unique national elements and 
in which their culture and language dominated. They had come, overwhelmingly, 
as individuals, settled as individuals, and if, on occasion, counties or even states 
happened to be dominated demographically by representatives of a single group, 
there were always enough members of other groups to check the development of 
national minority consciousness. This had happened, for the most part, quite acci- 
dentally—native Americans had no “divide and rule” ideology whereby the immi- 
grants were to be spread around the country, so that the one-sixth of Germans, for 
example, could dominate not a single state. At one point, it is true, a conscious de- 
cision was made by Congress not to sell large tracts of land to a group that wished 
to settle them solidly with Irish; the decision was made to sell the national lands 
only to individuals. But in any case, whatever the views of occasional German 
ideologues, who dreamed of creating German nations on the free soil of America, 
the German immigrants came as individuals or small family groups, choosing their 
own land, and ready to be influenced by the same currents that influenced other 
Americans." 

When America entered the war against Germany, there was not the slightest hint 
of resistance or opposition from the German population. The resistance of the 
left wing of the Socialist party (which included, it is true, many Germans—but in 
this case, they acted more as Socialists than as Germans) was far more intense. 

And similarly in World War II. Once again, immigrant passions were aroused, 
“congresses” were formed, money was raised, the various threatened and invaded 
homelands were supported; but when the war came, all ceased, and Germans and 
Italians were as dependable Americans soldiers as those of any other ethnic groups. 

"See Samuet Lupece, Tue Purure or American Powrrics 135 (1952). 


*’ See Kiser, Cultural Pluralism, 262 ANnacs 119 (1949). 
"See Glazer, Ethnic Groups in America, in Monroe Bercer (Ep.), Freepom anp ConrTRoL IN 


Mopern Sociery 160-64 (1954). 
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And, indeed, the Japanese were as dependable too, when they were permitted to 
fight; it is notorious that the shameful decision whereby they were removed from 
the Pacific Coast was the result of anti-Japanese prejudice, and not of any objective 
danger of disloyalty. Once again, the disloyal were not those who defended their 
homelands against American foreign policy, but those who were ideologically op- 
posed to this war—in this case, not the Socialists, but those influenced by Fascism 
and anti-Semitism. 

When it comes to the question of loyalty in wartime, there is no problem of dual 
loyalty. Millions of Americans have fought under the American flag against their 
own homelands and the homelands of their parents and grandparents. We take 
this fact for granted, but it is one of the most remarkable in American history. 

However, this is not the whole story; for, the single-minded loyalty of immigrant 
groups in wartime contrasts with the violence with which they defend the interests of 
their homelands in peacetime, and even in wartime, if those interests do not conflict 
with those of the United States. The Irish hatred of England has played as great 
a role in creating difficulties between this country and England as any objective 
conflict of interests between us.'* The vigorousness of Jewish lobbying for a Jewish 
state in Palestine has been referred to in a number of wartime diaries,"* and it has 
been pointed out that it endangered what were conceived to be American interests. 
And much the same might be said of other national groups. 

Studies of the voting of ethnic groups have shown how, at times of crisis, identifica- 
tion with the homeland or the nation overrides what are generally considered good, 
old-fashioned American reasons for deciding one’s vote—that is, personal self-interest. 


Consider, for example, the radical break against Roosevelt and for Wilkie (of 
German descent, it must be recalled) in 1940, as described by Samuel Lubell in his 
The Future of American Politics:* 


Throughout the country in 1940, Roosevelt's proportion of the major party vote dropped 
roughly 7 per cent from 1936. There were twenty counties where his loss exceeded 
35 per cent . . . Nineteen of these counties are predominantly German-speaking in 
background. 


And these counties were almost entirely rural counties—where, according to the 
theories of the exclusionists of the 1920's, it was easier for immigrants to be in- 
tegrated, as against the dense immigrant colonies of the cities. 

Lubell’s book is filled with examples of “ethnic voting.” The conclusion is un- 
deniable: if by political integration we mean that immigrant groups should be un- 
differentiated in their political behavior from other Americans, then they are not 
politically integrated. 

But now we must modify these harsh conclusions. Let us refer again to 


*® See Cant Wirrke, Tue Iris in America cc. 14, 15 (1956) 

™* See, ¢.g., Warren Mivuis, Tue Forresra. Diaries 346 (1951); 2 Haney S. Truman, Memorns 
158 (1956). 

** LuBELL, op. cit. supra note 9, at 132 
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Randolph Bourne, from whose essay written during World War I we have already 
quoted. Later in it, he wrote:’® 

The unpopular and dreaded German-American of the present day is a beginning amateur 
in comparison with those foolish Anglophiles . . . whose reversion to cultural type sees 
uncritically in England’s cause the cause of Civilization, and, under the guise of ethical 
independence of thought, carries along European traditions which are no more “Ameri- 
can” than the German categories themselves. 


Are the immigrants so different from the old settlers? Bourne asked. Thirty-five 
years later, Lubell was to point out that the most interventionist section before our 
entry into World War II was the South—which was also the section of the country 
in which the white population was most completely of English origin.’ 

May we, then, absolve the immigrant groups of failing to integrate by pointing 
out that all groups—even those whose roots go back three hundred years—fail to 
integrate, in the sense of voting without any concession to the feelings of loyalty and 
identification aroused by their original homelands? 1 think it would be an 
error to stop there and to let it appear that we must accept the idea that ethnic 
groups, no matter how long in this country, remain identified with their coun- 
tries of origin. This is only in part true. Not only Germans and Irishmen 
were isolationist, and not only those of English descent, Jews, and Poles were in- 
terventionist. Isolationism and interventionism were primarily political positions, 
argued in their own terms and in terms of a national American interest—not the 
interests of ethnic groups. It is, indeed, true that those of certain ethnic backgrounds 
tended to find the arguments supporting the position favorable to their old home- 
lands more persuasive, But never did the slogan go up, “German Americans—or 
Anglo-Saxons—you must defend your homelands.” This was a surreptitious and 
scarcely acknowledged motive. Overriding all was the sense of a common national 
interest, and the arguments in this debate, and in other debates in which the 
interests of the homelands of immigrant groups have been involved, dealt primarily 
and almost exclusively with national and not group interests. 

In domestic politics, we find in America the most unashamed appeals to special 
group interests—but groups defined in economic terms. No respectable party or poli- 
tician in America appeals openly to the interest of an ethnic group in favor of its home- 
land. The appeal to an ethnic group is couched in national terms; all groups accept 
the national interest as overriding. Is anything more striking than the fact that no 
representative Jewish voice was raised in this country proposing concessions by the 
United States to save the Jews of Europe while they were being slaughtered by 
Hitler? And this at a time when many Jews knew—or had reason to believe—that 
American dollars could save many thousands? Nothing can be done about group 
feelings; in this sense, one may say immigrant groups, or parts of them, may not be 
integrated after three and four and more generations. But even the first generation 


** BouRNE, op. cit. supra note 8, at 273. 
'* Lope, op. cit. supra note g, at 133. 
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accepts the fact that any action in favor of the old nation must be legitimized by 
showing that it also forwards American national interests. Thus, Poles who are 
anti-Communist form part of the large majority of the American population that 
is anti-Communist, and pro-Israel Jews argue that a strong Israel is an aid to 
American foreign policy. It is in this sense that we can say that the immigrant 


groups are politically integrated." 


IV 


I have proceeded from the simple to the more complex and have now arrived 
at the most complicated aspect of the problem of integration, cultural integration. 
Rather than defining cultural integration, I have taken the easy way out of pointing 
to nations that clearly have a culture (and I use the term to apply both to “high 
culture” and the ordinary way of life of the people)—and then saying that American 
culture, it strikes me, is not of the same type. And I have also suggested that it was 
the threat to the sense of an integrated American culture that led to the exclusionist 
legislation of the twenties. 

This is, admittedly, a more charitable interpretation of that legislation than most 
of its critics have allowed in the past. Looking at the irrational hatreds of the Ku 
Klux Klan and deadly consequences of racist thinking in Germany, it has not been 
easy to see in the exclusionism of the 1920’s anything so positive as a defense of 
culture. Was not American culture different from other cultures—indeed, based on 
difference and heterogeneity? How could exclusionism have been a defense, rather 
than an attack on basic American principles? 

So we see it today; and yet, in the beginning, the United States was a nation very 
much like England or France—that is, a nation most of whose people were drawn 
from a common racial pool (however mixed racially that pool might have been), 
speaking the same language, holding similar values, having similar experiences. In 
1790, it has been estimated,'* 

82.1 per cent of the whites . . . in the United States were of English lineage, an 
additional 7 per cent were of Scottish descent, 1.9 were Irish. In other words, about 91 
per cent of the whites were from, or descendants of people from, the British Isles. Most 
of the remainder were German and Dutch ... , 


similar to the others, we might point out, in religion. Immigration did not hit 
10,000 a year until 1825, did not pass 50,000 until 1832, and hit 100,000 for the 
first time in 1842.'® The Revolutionary War, the War of 1812, and the Mexican 
War were fought by a homogeneous nation, overwhelmingly English in origin. 


Toqueville had no sense of a nation of nations, a mosaic of peoples. It was only 


after the middle of the 1840’s that America began to be transformed from a country 


*7 Elsewhere in this symposium, the political impact of immigration is more extensively considered 
See Fuchs, Some Political Aspects of Immigration, infra 270-84 
*® Kiser, supra note 10, at 118 


See BERNARD, Of”. cit. supra note 3 299 





206 Law aNp CONTEMPORARY PROBLEMS 


as homogeneous as Australia and New Zealand to something like what the United 
States is today. 

When the founding fathers talked of America as a land of refuge, they envisaged 
the refugees as coming from no very distant clime—they thought of them escaping 
from European monarchs and easily becoming part of the very specific nation 
America had become. It would not have been simple to define its cultural char- 
acteristics—it is never easy to define a culture. And yet, if we think of the America 
of the 1830's and 1840's, we do have a sense of an individual and distinct nation, with 
a particular physiognomy, looser, to be sure, than that of France and England. By 
the time of the Civil War, the heterogeneity of the United States had been radically 
heightened, The representatives of many nations fought under the Union flag, the 
farmlands of the Midwest were becoming largely German and Scandinavian, the 
great cities of the Northeast were becoming largely Irish. After the Civil War, im- 
migration began to lose its character—for most thinking Americans—as the salutary 
contribution of the United States to the freedom of the world, as the escape valve 
we provided for oppressed patriots of other lands. By the 1870's, the most powerful 
advocates of free and unrestricted immigration were the business interests,”® activated 
only by a desire for cheap labor. The native-American working class was its most 
consistent opponent." And the intellectuals of New England, who had done most 
to create a distinctive American culture (in the sense now of “high culture”), were 
beginning to feel the discomfort before the rising tide of immigration that was to 
make them, within the next two decades, opponents of immigration. As one of 
them wrote ;** 

We are submerged beneath a conquest so complete that the very name of us means 


something not ourselves.... I feel as I should think an Indian might feel, in the face of 
ourselves that were. 


By the time World War I broke out, it was clear to most thinking people 
that it was no longer possible to believe that the vast numbers of immigrants that 
had entered since the beginning of the century (almost 13,000,000 between 1900 and 
1914!) had not radically changed America. As I suggested above, industrialism, in 
its radical reconstruction of American society and even landscape, had perhaps more 
to do with the change than the vast numbers of immigrants. But they too had 
something to do with it. They transformed the great cities, altered the character 
of important countrysides, made many Americans feel they were living in a foreign 
country, one not their own. What, one may say, did it matter who worked 
in “the dark satanic mills”? Didn’t industrialism create “two nations” out of homo- 
geneous England? But it was different in America. I think of the girls working 
in the first textile factories in Lowell, whose working instructions included regula- 

*° See Joun HionaM, STRANGERS IN THE LaNnD 16 (1956). 
®' See id. at 45-50. 


*? As recounted in Horace M. Kaccen, Currure anp Democracy in rHe Unirep Srares 93 (1924) 
(Quaere: Is it Henry Adams?) 
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tions about going to church and leading proper, moral lives. Their employers be- 
lieved (perhaps wrongly) that they understood their employees completely and, in 
this understanding, could presume to regulate their lives. And then I think of a 
working class of foreigners, speaking a strange language, foliowing strange customs, 
who had become quite incomprehensible to native employers. Something in the 
two pictures—admittedly not everything—is explained in the shift from a native to 
a foreign working class. 

Or consider the impact of immigration on high culture. Why was there so 
radical a break with the genteel tradition in America between 1g00 and 1920? Why 
did the young radical writers coming to Greenwich Village in this period assume 
that American culture did not exist—or, if it did exist, was bloodless and worthless 
and would have to be created anew? The break was surely not so radical in 
England and France, nor do we feel today that the American writers and philoso- 
phers of the end of the nineteenth century were so inferior to those of England 
and France as to have occasioned so sharp an attack. 

The answer, to my mind, is that the new America of the early twentieth century 
was in such large measure a foreign America that the old representatives of high 
culture could not understand it. The new radical intelligentsia thought of the 
stockyards of Chicago, the immigrant farmers of the Midwest, the radical (and 
largely foreign) workers of the heavy industries—and felt something had to happen 
to American culture so that it could in some way reflect the impact of these new 
groups. If the young writers became socialists, they came in contact with a move- 
ment which in America had to be—and was—largely foreign, led by foreign in- 
tellectuals, appealing to foreign-born workers. 

Out of this recognition came the most stimulating writing on the impact of 
immigrants on American culture that we have yet had—Randolph Bourne’s essay 
on “Trans-National America,” and Horace Kallen’s essays in Culture and Democracy 
in the United States. Out of the idea—and it was an idea held by native-born 
as well as immigrant intellectuals—that American culture did not exist (what they 
meant was that the culture adequate to the new America created by immigration 
and industrialism did not exist), came the notion that a new culture had to be 
created. Bourne spoke of a cosmopolitan culture in which Americans would hold a 
dual citizenship spiritually—to the culture of their immigrant group and native 
land, and to a larger American culture. Kallen, somewhat more radically, conceived 
of a situation in which the larger American culture would be something of a broker 
between the cultures of immigrant and ethnic groups and have not much character 
of its own—aside from tolerance. 

Both writers were wrong, I think, in exaggerating the strength of the cultures 
of the native groups. They were right, however, in seeing that the American culture 
that had been created by the descendants of English immigrants was undergoing 
large changes. Today, we can understand that change better than could those 
writers of forty years ago. 














26% Law AND CONTEMPORARY PROBLEMS 


What has changed, primarily, is that the sense of homogeneity that is a natural 
part of most great cultures we have known up to now has been replaced by a per- 
vasive sense of heterogeneity. Mark Twain, for example, could, when he wrote 
about childhood, assume a general measure of understanding in his audience. He 
could assume his prejudices and experiences would be familiar to them. The same 
writer writing today would have to treat these prejudices and experiences as “local 
color.” He would approach them with a somewhat different irony—he would be 
aware of that large public for whom what he was saying was quaint, or, on a 
higher level, served to increase “understanding.” I put the word in quotes because 
I wish to use it in the sense in which it is so often used in America today—that 
is, as a synonym for tolerance. 

The important American books of the last forty years are books that in large 
measure have the character of sociological explorations of American subcultures: 
we are so various that a good part of the job of culture is simply to explain our- 
selves to each other. A hundred years ago, there were three American subcultures 
New England, the South, and the West-—and all three shared a good deal in com- 
mon. ‘Today there are scores. There is the life of the big cities, of the urban 
Negro and the rural Negro, of the Jews and the Italians, of the midwestern farmer, 
of the city middle classes and the self-conscious intellectuals, There are all the 
various milieux that are explored in American fiction, and the word “explored” is 
the right one, for to many of the readers of this fiction, these milieux are as strange 





as a foreign country. 

Our loss of the sense of homogeneity that characterizes almost every great 
culture has also meant the loss of a sense of intimacy in the way in which our 
leading cultural figures express themselves. When an American writer refers to 
the deeply personal, he also becomes deeply obscure. Nothing is so general about 
our intimate experience to be taken for granted. When an American writer ex- 
presses his prejudices, he cannot expect to find a large and understanding com- 
munity that shares them, or, if it does not share them, is tolerant of them, as it 
would be tolerant of the peccadilloes of a member of the family. If he is so bold 
as to adopt the tone of the intimate gathering in public, he must expect to be rapped 
on the knuckles and be told by publishers, reviewers, and defense organizations 
(and almost every group has one or more) not to rock the boat. And, as a matter 
of fact, he generally does not. All he does is informed by the feeling that in the 
United States, only very general values are expressed without difficulty. And so 
American culture is divided between the public and—also—platitudinous, and the 
intensely personal and obscure. The tone of voice that is so often taken for granted 
in England and France—the great writer expressing his crochets and peculiarities— 
does not exist in America. If one wishes to be that peculiar, one becomes, willy- 
nilly, a member of the avant-garde, restricted to a special audience. The great 


writers express only public, proper values. 
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In the last few paragraphs, I have only suggested some of the consequences for 
American culture of the make-up of the American people. I have not discussed 
other consequences, rather better known, that fall under the heading of “contri- 
butions” of immigrant groups.”* It is well known that ethnic groups affect the 
content of American culture at all levels, from the highest to the lowest, intro- 
ducing new art forms (like types of jazz and musical comedy) as well as new food. 
We have been concerned here with the question of whether there has been an impact 
on the over-all form of culture, and I have suggested there has. This impact derives 
not from the existence of immigrant subcultures, as certain writers once thought it 
would, for these subcultures decline very rapidly and have no future. It comes 
from the brute presence of infinite social heterogeneity, which destroys the sense 
of intimacy and assured understanding that have characterized most of the other 
great cultures we know. 

Have the immigrant groups become culturally integrated into America? The 
answer we have proposed transcends the frame of this question. They have changed 
American culture: within this changed culture, they, as well as the long-settled 
groups of English, Irish, and Germans, are now quite at home. 


V 


Many writers who favor the historical policy of free immigration and who would 
like to see it or something close to it restored write as if immigration has had no 
effect on America except to make it bigger, better, and stronger—more of the 
same. I think it betrays a lack of a sense of history to think that the greatest migra- 
tion in history has had only that as a consequence. True, America was made bigger, 
better, and stronger. It was also made different. 

I would not undo that difference. But it is reasonable to suggest that one of 
the necessary decisions that must precede the formulation of a national policy on 
immigration is whether we want to become even more different or are satisfied with 
what we are. In 1921, the American people decided they wanted to stop. America 
as it was constituted either satisfied them or, if it did not, they did not think they 
would be happier with the changes that continued heavy immigration would intro- 
duce. Nations have rarely been faced with the problem of deciding their ethnic 
make-up, but the United States was, I think the racist thinking that accompanied 
that decision was reprehensible. The decision itself, however, one can understand, 
America had decided to stop the kaleidoscope and find out what it had become. 

** This aspect of the subject is considered in greater detail in another article of this symposium, See 
Burma, Some Cultural Aspects of Immigration: Its Impact, Especially on Our Arts and Sciences, infra 


284-98. 








SOME POLITICAL ASPECTS OF IMMIGRATION 


Lawrence H, Fucus* 


The understanding of American politics rests upon two facts of American life: 
ideological unity and group pluralism. The purpose of this article will be to show 
the extent to which the historic American policy of welcoming immigrants has 
shaped the pluralistic character of American politics and briefly to explore con- 
temporary developments and the implied changes which will be wrought by the 
present restrictive immigration policy. The impact of the immigration issue on 
voting behavior and the party system has, with some exceptions, not been large; 
but the political consequences of immigration itself have been deep and continuing. 
While cach immigrant group, in its turn, has been quick to acquiesce in the basic 
tenets of the American creed, each has brought into the contest for political power 
its own brand or style of politics, and, more importantly, its own particular group 
claims. The very fact of ideological unity in the European sense has heightened 
the cohesiveness of nationality and ethnic-group expression in the maelstrom of 


American politics, 
| 


ImMMicRANT Groups AND THE Development or THE AMERICAN Party System! 


Soon after the writing of the Constitution, astute politicians recognized the im- 
portance of the immigrant vote. Jefferson and his followers labored hard and suc- 
cessfully to capture the loyalties of the newcomers. No single factor did as much 
to destroy the Federalists as a political party as the hostility of its hard-core Yankee 
group to the newer immigrants. Only a few Federalists realized that survival as a 
major party depended upon drawing a circle ever larger to include new and diverse 
groups, that American politics must be coalition politics. Too late did Alexander 
Hamilton and others recognize the political impotence of the policy of exclusion 
responsible for the Alien and Sedition Acts. In a last ditch effort to capitalize on 
the growing number of immigrant voters, the Federalists of New York offered 
a sprightly campaign tune for the gubernatorial election of 1810: 


Come Dutch and Yankee, Irish, Scot, 
With intermixed relation; 
From whence we came, it matters not; 
We all make, now, one nation. 
A.B. 1950, New York University; Ph.D. 1955, Harvard University. Assistant Professor of Political 
Science, Brandeis University. Author, Tue Potrrica, Benavion or American Jews (1956). Con- 


tributor to political science periodica! 
* Throughout this article, the writer has relied heavily on data compiled by the Bureau of the Census 


and on published election returns. 
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But the basic animus of Federalist spokesmen, such as Harrison Gray Otis, of 
Massachusetts, and Uriah Tracy, of Connecticut, toward the same Dutch, Irish, and 
Scot celebrated in’ song was made clear in the Hartford Convention of 1812. Blind 
to the realities of pluralistic politics 2o the last gasp, the Convention urged a con- 
stitutional amendment to bar naturalized citizens from elective and civil office. 


A. Scotch-Irish 

The Virginia Republicans who ruled the White House between 1800 and 1824 
welcomed the support they received from the low-status immigrant groups. Dur- 
ing the colonial period, Pennsylvania became the distribution center for one of the 
largest of these groups, the Scotch-Irish-Presbyterians. Not wanted by the Puritans 
of New England, they were driven to the frontier and, in turn, to democracy and 
a hatred of the British and Indians alike. These were natural recruits for a leveling 
party. For the first quarter of the nineteenth century (and beyond), the Scotch- 
Irish played a leading role in the development of the Jeffersonian Party, feeding it 
with votes and leaders, some of whom reached the White House (Jackson, Polk, 
Buchanan). 

B.  Irish-Catholics 

Soon replacing the Scotch-Irish-Presbyterians as the core ethnic group of the 
Democratic Party were Irish-Catholic immigrants. No other group has shown the 
flair and skill and group cohesiveness which, for more than a century, has charac- 
terized the political behavior of Irish-Americans. 

Between 1820 and 1920, over four and one-half million Irish immigrants came 
to the United States, the great bulk arriving between 1840 and 1890. The summer 
of 1845 was the first of a series of cold and damp Irish summers which caused one- 
fourth of the Irish countryside to succumb to disease. Nearly one million Irish 
immigrants arrived between 1851 and 1860. These became the unskilled, marginal 
workers of America. Lacking the means to go West, most of them supplied the 
brawn so desperately needed in the industrial East. They worked in construction 
gangs, building aqueducts, canals, and railroads, and they worked in the mines and 
mills. The party of Jackson was congenial to their aspirations for a better ilfe, and 
the political talents of the Irish were welcomed by it. 

The customary explanation for the Irish genius in politics rests on the Irish bent 


for oratory, his entrepreneural aptitude, and his conviviality. Without denying 


any of these, a sounder interpretation would insist on the following primary factors: 
the majority of Irish immigrants came within a forty-year period when naturaliza- 
tion was easy and when routes to prestige and privilege outside of politics were 
closed to them. They had one commodity of high value—votes! In the run-down 
rookeries and shanty-towns where they dwelled, their needs were great. A bargain 
was struck. For the votes of large Irish families, their own political leaders would 


minister to the sick and weary, get a few jobs, and buy some drinks. Irish political 
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power lay in the deliverability of the Irish-Democratic vote. The Irish, who fought 
free Negro labor on the docks of New York, had no sympathy for abolition and 
the new political parties which promoted the cause of the Negro. Alone among the 
large ethnic groups, they clung to their Democratic moorings after the war. In- 
evitably, they rose to key positions of leadership and skillfully recruited the newer 
immigrant groups into the Democratic Party. They also had the singular advantages 
of speaking English, being familiar with the mechanics of government, and being 
here first. For a half century after Appomattox, the Irish kept the Democratic Party 
alive, 
C, Germans 

German immigrants also made a unique contribution to the shaping of our party 
system. Nineteenth-century German political behavior must be broken into two 
periods. Before 1850, the vast majority of Germans appear to have been Democrats. 
The slavery issue plus the sudden rush of German immigration in the 1850's, how- 
ever, brought about a new and significant alignment. The Kansas-Nebraska Act 
of 1454 turned many Germans from the Democrats and Douglas. German immi- 
grants were drawn in ever larger numbers to the new parties of free soil and free 
men. 

Between 1445 and the outbreak of the Civil War, 1,250,000 German refugees came 
to America. Many remained in New York City, perhaps 100,000 in all. Most of 
them, however, migrated westward, along the Erie Canal, to the Great Lakes, and on 


to the prairies. Cincinnati became a leading German-American city. Columbus, 
Cleveland, Dayton, and Toledo in Ohio developed sizable German communities. 
Hundreds of thousands settled on farms. By 1860, there were more than 130,000 Ger- 
mans in Illinois. To Wisconsin, particularly in the eastern and northcentral coun- 
ties, came thousands of German homesteaders. For one hundred years, German- 
Americans living in the Midwest have constituted one of the most vital ethnic core 


groups in the Republican Party. 

One important factor, however, mitigated the attraction of the Republican Party 
for German immigrants. Nativist Whig elements in some areas were instrumental 
in the formation of the new party. When an amendment to the Massachusetts 
Constitution was voted which would deprive all citizens who had not been natural- 
ized for more than two years of the right to hold office, German-Americans made 
the Massachusetts amendment a national issue. Republicans generally were blamed, 
although the Know-Nothing Party, in control in Massachusetts since 1855, was 
actually responsible for pushing the amendment through. Lincoln was forced to 
reply to German charges of nativism. Chase and Seward were obliged to reassure 
Germans publicly. Republican leaders intensified their efforts to woo Germans. 
Local prohibition laws were amended to permit the sale of cider, beer, and cheap 
wines, Promises of patronage and cheap land were made. State Republican Parties 


nominated Germans for office, and in the national convention in 1860, German- 
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Americans won a plank which came out squarely against the Massachusetts amend 
ment or any other curtailment of the rights of naturalized citizens. Lincoln, after 
the election, then drew his German followers closer to the party through a liberal 
use of patronage. Finally, Republican homestead, reconstruction, monetary, and 
civil service policies appealed to the rugged virtues of German agrarian Protestant 
ism. The biggest German migrations were yet to come, and the arrival of 1,452,970 
German immigrants between 1881 and 1890 probably assured Republican domina 
tion of national politics from 1896 to 1930 as much as any other single factor. 


D. Scandinavians 


The last of the great nineteenth-century immigrant groups were the Scandi 
navians. The Norwegians and Swedes were largest among these. Their role in 
shaping the American party system parallels that of the Germans, although quanti 
tatively it is not nearly as important. In 1850, the federal census revealed only 12,678 
Norwegians in the United States. Twenty years later, the number had jumped to 
114,243. By 1872, they were concentrated in southeastern Wisconsin, with lesser num- 
bers in Chicago, northern Illinois, central Wisconsin, southeastern Minnesota, and 
northeastern Iowa. 

Altogether, about two million Scandinavians arrived between 1820 and 1920, 
climaxed during the 1880's, when in 1882, 100,000 settlers arrived. To this day, 
Swedes are an important political group in Minnesota, lowa, Michigan, Illinois, 
Nebraska, the Dakotas, and Wisconsin. Probably four-fifths of the Swedish immi 
grants settled on the land, where their descendants live today. 

Earliest Norwegian immigrants tended to vote for Democratic or Free Soil 
candidates before the Civil War. Whigs were suspect because of snobbishness and 
nativism. Like the Germans, the swelling Scandinavian population moved into the 
Republican Party with ease in the years following the war. Like the Germans, they 
opposed slavery, wanted free homesteads, and were sedulously cultivated by Re 
publican politicians. Between 1860 and 1873, seventeen Norwegian-American news 
papers were born (under different auspices), and all but one supported Republican 


policies.” 
II 


New ImMMIcRANTS Versus THE Op 


Scotch-Irish, Irish-Catholics, Germans, and Scandinavians—these were the four 


key ethnic groups in nineteenth-century American politics, each forming a stable 


element in the long-run development of one of our major parties. In their day, they 
were all new immigrant groups, and all suffered discrimination at the hands of 
Yankees already here. 

The mutual hostility of old and new immigrant groups has been a persistent 


2 See Antow W. Anpersen, THe Immicrantr Takes His Stanp 12-13 (1953) 
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theme in American life and politics. It has given rise to the formation of new 
political parties, such as the American and Know-Nothing Parties in the mid- 
nineteenth century. It has shaped the politics of entire regions, such as Rhode Island 
and Massachusetts, where political battle between Republicans and Democrats is 
partially the formal expression of deeper conflicts between Yankee-Protestants and 
Irish-Catholics.? Clashes between old and new immigrant groups often show 
themselves in a struggle for local political power. One hundred years ago, the 
Yankees in New York City fought a losing battle to keep newcomer Irishmen from 
gaining the upper hand. Today, the Irish defend their political bastions against the 
mounting onslaughts of Italians and, to a lesser extent, Jews and Negroes. 


Il 


NativisM IN AMERICAN Poxitics 

Nativism—the fear of and hostility toward new immigrant groups—has been 
sharply etched in the tradition of American politics. There have been four broad 
nativist phases. Originally, nativism was simply the antagonism of old immigrants 
for new. With the arrival of large-scale Irish-Catholic immigration, it became pri- 
marily anti-Catholic, not just antiforeign, Thus, it became possible for the Germans 
and Swedes, once recovered from the wounds inflicted by initial struggles with 
Yankees, to join their former Protestant foes in shaping the nativist pattern. The 
third phase of American nativism came in response to the twentieth-century migra- 
tions of Italians, Jews, and East Europeans, combined with the growth of the cities. 
This third phase was not just anti-Catholic, anti-Semitic, or even antiforeign; it was 
largely antiurban. The Irish, although by this time an old immigfant group, could 
not yet become a part of the nativist tradition because they were too closely identi- 
fied with the newer immigrants. They not only had failed to achieve economic 
status, they also were Catholic, lived in the big cities, and, indeed, were the or- 


ganizers of the new immigrant voting power. It is only in the fourth phase of 
American nativism—the anti-Communist phase—that the Irish begin to swim in the 


main stream of American nativism. 

The most crucial phase of American nativism is the second one—the reaction to 
Irish-Catholicism. This is the phase which cut most deeply and affected the largest 
number of people. It is the only phase which brought forth a major political party— 
the Know-Nothing movement of the 1850's. By 1830, there were 150,000 Irish- 
Catholics in New York alone. Small nativist parties emerged there and elsewhere. 
They flourished independently in the North and South and produced newspapers in 
a dozen cities. Riots, bloodshed, and the burning of churches were common in New 


"There exists in Massachusetts an almost perfect correlation between the Yankee-ness and Republi- 
can-ness of counties, regardless of their wealth. For example, the three most Protestant counties, Barn- 
stable, Nantucket, and Dukes, are the most Republican counties, even though they are among the 
poorest in the state as measured by census figures for the median income cf families and unrelated 


individuals 
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York and Philadelphia. Presidential politics were affected. Van Buren was accused 
of being a Catholic in the 1836 campaign, and Polk was attacked on the floor of 
Congress for pandering to the Catholic vote in 1844. When it appeared that the 
foreign vote was responsible for Polk’s election, membership in nativist parties rose 
sharply. In 1845 and 1847, national conventions of the Native-American Party 
were held. 

Probably more attention was paid to the foreign vote in 1852 than ever before 
in a presidential election. A nation-wide outbreak of antiforeignism and anti- 
Catholicism was occasioned by the election of Franklin Pierce. The result was the 
Know-Nothing Party. No political party in American history ever achieved the 
status of a major party so swiftly. No other party ever fell so fast. The platform 
of the party was simple. Members were pledged to vote for native-born candidates, 
to work for a long period of probation before naturalization, and to oppose the 


Catholic Church. 

Within five years after its organization in New York in 1850, every state and 
territory in the country had a Know-Nothing executive council. In Connecticut, 
the Know-Nothings absorbed the Whig remnants. In 1454, Know-Nothing gov- 
ernors were elected in Massachusetts and Pennsylvania. Every member of the Massa- 
chusetts Senate and 375 of the 379 representatives were Know-Nothings. 
the party elected governors in Rhode Island, Connecticut, New Hampshire, Cali 


4 


In 1455, 


fornia, and Kentucky. Five state legislatures were captured, and as many as one 
hundred congressmen-elect shared the Know-Nothing point of view. In the South, 
where the Know-Nothings took over what was left of the Whig Party, substantial 
victories were won in 1856 in Kentucky, Tennessee, and Louisiana. Millard Fill 
more, the Know-Nothing candidate for President, received 874,534 votes, more than 
half from the South. 

Within a year, however, the Know-Nothing Party was destroyed. It foundered 
on the slavery issue. To please its northern faction, it condemned the Kansas-Ne 
braska Act in its national platform of 1856. To placate southern elements, it de 
manded enforcement of the Fugitive Slave Act. Neither side would be mollified. 

The deposit left by this second phase of American nativism has been very large, 
and has located in a variety of political and social movements. The American Pro 
tective Association, born in Clinton, lowa, in 1887, was founded almost entirely on 
anti-Catholicism, having its greatest impact in the Protestant Bible belt. Reaching its 
peak in 1894, it claimed one million members, one hundred of whom were elected 
to the 54th Congress. Populist and Prohibition Party platforms absorbed much of 
the APA nativist program in 1892, but the issue of nativism was again obscured by 
larger questions—free silver and Bryanism. 

A resurgence of nativism followed World War I. The new nativism was anti 


urban and anti-Semitic as well as anti-Catholic and flowered in the Ku Klux Klan, 


* See Joun Carrott Noonan, Nativism In Connecticut, 1829-1860, at 191 (1938) 
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which, by 1925, had five million members in strongholds throughout the South and 
in Ohio and Indiana. Again, a deeper and more pervasive issue came along—the 


depression—to cut across and veil the nativist battle, 


IV 
‘TWENTIETH-CENTURY IMMIGRATION AND AMERICAN Poxitics 

Four-fifths of the southern and eastern European immigration which came after 
1880 stopped within the great urban triangle formed by St. Louis, Washington, and 
Boston, much of it remaining in New York City. The new immigrants went to the 
cities not so much because they were urban folk—many Jews from the villages of 
East Europe were not, nor were many Italians and Greeks—but because their own 
economic needs and the demands of industrialism made it so. The free home- 
steads were gone. Three and one-half million came from Poland and stayed; two 
and three-quarter million from Russia; four and one-half million from Italy. 

The arrival of new migrations coupled with the increasing involvement of the 
United States in foreign affairs were responsible for the intensification of ethnic- 
group politics in the twentieth century and for the burgeoning of a fourth phase 
of American nativism. 

Rarely, in the nineteenth century, did foreign policy issues play havoc with the 
stable party loyalties of our large ethnic groups. The Irish were tried by Cleveland’s 
alleged friendship for Great Britain, and Republican inroads were made on the 
Irish vote in 188%, But the dominant issues in American politics between 1845 and 
the end of the century were domestic. Only since World War I have foreign policy 
issues disrupted the long-term party alignments of major ethnic groups. 

Both World Wars were opposed by the Germans and the Irish. The seventy- 
year-old German association with the Republican Party was almost interrupted by 
the 1916 slogan, “He kept us out of war.” But German-Americans recoiled from 
the Democratic Party once Wilson took us into battle against the fatherland. They 
bounced back slightly with the disappearance of foreign policy issues in the 1932 
and 1936 campaigns, when poor and middle-income farmers, regardless of ethnic 
background, were drawn to the agricultural programs of the New Deal. With the 


emergence of foreign issues again in the late thirties, however, the Republican tend- 


encies of German voters were intensified, a posture they maintained, with a some- 
what larger number of exceptions than usual in 1948, through 1952. 
Irish-Americans were no less hostile to Wilson’s English war and the Versailles 
Treaty which followed than were the Germans. However, the virtual absence of 
foreign policy issues for fifteen years following the 1920 election (it still made 
good sense for mayoralty candidates in Irish cities to run against the King of Eng- 
land and the World Court) made it possible for the Irish comfortably to remain 
good Democrats. With the advent of World War II, Irish support for Roosevelt 
fell off sharply, as a close look at Irish districts in the 1940 and 1944 election shows. 
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The hard core of American isolationism during the thirties and early forties 
came from German-Republicans and Irish-Democrats. With the ending of the war 
and the rise of the Stalinist menace, however, Irish-Catholics could no longer main 
tain an isolationist position. Isolationism was transformed into nationalism and re 
visionism. The latter meant repudiating the Wilson and Roosevelt policies of aid 
ing Britain against Germany. It also meant placing the blame for mistakes in 
World War II and the success of post-war Communism. The new nationalism 
meant Asia first, repudiation of the UN, and talking tough with Moscow and our 
allies. To these appeals, the Irish were congenial. But these very appeals were 
weapons in the arsenal of Republican leaders—McCarthy, Nixon, Knowland—and 
were used successfully in the 1952 campaign to split the Irish vote as it has never 


been split before. 


It is this new turn in American politics that has finally allowed the Irish to 


participate in the tradition of American nativism. The first nativist phase was di 


rected against them because they were new. The second hit them because they were 
Catholic. They were on the receiving end in the third phase because they were 
identified with the twentieth-century immigrant groups. Only now that Ameri 
canism has been mistaken for anti-Communism do the Irish march in the nativist 
pattern. The Know-Nothingism of the 1950's, so closely associated with the names 
of two Irish-Catholics, McCarthy and McCarran, feeds on the American fear of 
foreign domination no less than anti-Catholic persecutions thrived on hallucinations 
of Papal rule or than the Alien and Sedition Acts of 1798 and the waves of anti 
Bolshevik terror which followed World War I were born in fright of foreign 
dangers. 
V 
Tue Pruratism or AMeR:cAN Poxstics 

Negro rights issues, ethnic-religious group clashes, and class divisions have all 
formed the bases of party alignments in American political history. Not all three 
come to the fore at the same time or with the same intensity. Often they cut across 
each other. Class conflict (in a Marxian sense) dominated colonial politics (e.g., 
Paxton’s Boys, Bacon’s Rebellion, and Shays’s Rebellion) because of the relative 
religious and ethnic homogeneity of the population and because slavery was not yet 
a significant social factor. During and prior to the Jacksonian period, class and 
ethnic cleavages combined to yield status politics (¢e.g., the Whiskey Rebellion was 
sometimes called “The Scotch-Irish Rebellion”). In the years preceding the Civil 
War, sectional division based on the slavery struggle and ethno-religious conflict 
based on the nativist crusade moulded American party alignments. From Appo 
mattox until World War I, domestic issues dominated the party battle; with some 
exceptions, class politics prevailed (e.g., the Haymarket riots, Populism, and Bryan's 
Cross of Gold Speech). During the late twenties and the early thirties, it was 
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status politics again; the upward thrust for status of the sons and daughters of the 
twentieth-century immigration combined with the economic drives of low- and 
middle-income groups generally to make the Democratic Party the majority party 
for the first time in eighty years. 

Following the end of large-scale immigration and the quiescence of Negro 
rights issues in the early thirties, the further development of class politics was often 
prophesied. The rapid urbanization of American society, it was predicted, would 
obliterate sectional politics based on a region’s dominant crop, and would, by 
nationalizing domestic issues, cause the relationship of a voter’s position in the 
economic system to govern his political behavior. The assimilation of the last of 
the immigrants would speed the process. 

The prophets have tended to be correct only in those elections in which foreign 
policy issues were of minor importance. In 1932 and 1936, there was a sharp division 
between income classes in the distribution of the presidential vote.’ In 1948, when 
most voters outside of the South were concerned about domestic economic questions, 
and when “foreign policy played no great part in voters’ thinking about the elec- 
tion,”® there were much greater differences in Democratic and Republican strength 
between income and occupational class groups than in 1940 and 1944. 

In the early forties, foreign policy issues—questions of war and peace—were im- 
portant to the voters. In those years, the interests of various large ethno-religious 
groups wrecked any theory of class politics. Then, the prosperous voters of the 
nation were much closer to the poorest electors in their presidential preferences, be- 
cause, for a simple example, many wealthy Jews (the Jews were 92 per cent Demo- 
cratic) and Poles voted Democratic, while many poor Italians and Germans voted 


Republican. In 1948, the lower-income groups were much more Democratic than 


they had been in the previous election," because the great issue of intervention versus 
isolation had been taken out of the political arena. Low-income Irishmen, who in 
1944 felt obliged to express their dissatisfaction with the prolonged and enervating 
war they judged to be England’s, in 1948 could go back to voting their pocketbooks. 

By 1952, the bipartisan foreign policy had disintegrated. Foreign policy issues 
again dominated the presidential campaign. Ethno-religious feeling, dormant in 


* See Ogburn and Hill, Income Classes and the Roosevelt Vote in 1932, 50 Po. Sci. Q. 186 (1935). 
Ogburn and Hill limited this study to a correlation of the vote with rental levels in 40 Illinois cities, 
including Chicago. Also see Ogburn and Coombs, The Economic Factor in the Roosevelt Elections, 34 
Am. Pow. Sei, Rev. 719 (1940). 

* Ancus Campsect AND Rosert L. Kaun, Tue Peopre Evecr a Presipenr 57 (1952). 

"See Elmo Roper, N. Y. Herald Tribune, June 19, 1949, p. 19, col. 4. Roper reported the figures 
for Boston, which he said were typical: 

°%, Republican 
1944 1948 
Prosperous 57-4 61.6 
Upper middle income 50.4 45-4 
Lower middle income 35.4 27.3 
Poor 32.2 17.3 
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1948, rose to a considerable temperature in 1952. Again, the gap in Democratic o1 
Republican strength between the high- and low-income and occupational-prestige 
groups was closed.” For example, the difference in the percentage Republican vote 
between the professional and managerial groups, on one hand, and the skilled and 
semiskilled workers, on the other, was narrowed from 58 per cent in 1948 to merely 
25 per cent in 1952. The Polish lathe operator who knew his economic interests 
when he saw them in 1948 did not find the Taft-Hartley issue so compelling when 
he had a chance to punish the perpetrators of Yalta in 1952. The Irish-Catholic 
milkman who thought well of Harry Truman in 1948 could not forgive him 
four years later for his stubbornness in sticking with Secretary of State Acheson. 
The German wheat farmer who thought it better to vote for certain fixed prices un- 
der Truman than to gamble with Dewey in 1952 welcomed the chance to vote for 
a man who seemed to promise full parity and, at the same time, freely indulged in 
criticism of past Democratic foreign policies. 

The urbanization of American society has not produced class politics mainly 
because America has been moving out into the rest of the world even more 
quickly than farmers have been moving to the city. And the hopes and fears of 
many of our ethnic groups soar in elections when foreign policy issues are at stake. 

Two world wars and the menace of world Communism have intensified na 
tionality and ethnic group cleavage as a basis for party division. What do these 
developments portend for changing party alignments? Incipient ethnic realign 
ments were already noticed in 1952, when Irish-Catholic and Polish-Catholic voters 
switched more sharply from their Democratic affiliation than any other group.” 

It has long been supposed, and, indeed, is still generally believed that the Re 
publicans are more deeply divided on foreign policy issues than the Democrats. 
The reason for that belief is that for nearly one hundred years, the core ethnic 
groups in the Republican Party have been rural Yankees and rural Germans and 
Scandinavians. While the Yankees have generally endorsed participation in both 
world wars and in international organizations, the German and Swedes have not. 

What has only recently been noticed is that the Democratic rank and file (party 
voters as distinguished from party leaders) have also been deeply divided on foreign 


policy issues. The Irish pull in one direction; the Jews, Italians (except in 1940), 


and Poles (until Yalta) pull in another. 

The Republicans give the impression of greater division because German and 
Scandinavian voting strength is disproportionately represented by Senators from the 
Midwest (Bricker, Case, Dirksen, Hickenlooper, Langer, Martin, McCarthy, Mundt, 
Jenner, Schoeppel, Young, and Thye) and in the House by representatives from dis 
tricts gerrymandered to favor rural (German-Scandinavian) voting strength. Irish 


"See Campbell, Curin, and Miller, The Elector Switch in 1952, Scientific American, May 1954, p 
34. 

* Survey results show that although twice as many Catholics voted Democratic as voted Republican 
in 1948, Catholic voters split evenly in 1952. See Ancus Campsett, Geraco Cunin, ann Wannen E 
Mitier, THe Vorer Decipes 71 (1954). 
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voting power, on the other hand, is diluted in the big East Coast cities.'? The Irish 
have concentrated on the organizational aspects of politics. While they have con- 
tributed the last nine Democratic National Committee chairmen, they have not exer- 
cised power in formulating Democratic foreign policies since the Spanish Civil War. 
Many Yankees have played key roles in making Democratic foreign policies (Ache- 
son, Hull, Hopkins, Lovett, Marshall, Stimson), however, and so have many Jews 
(Baruch, Cohen, Morgenthau, Rosenman); but not one Irish-Catholic. 

The appearance of unity at the level of party leadership is deceptive, however; 
the split at the level of the party rank and file is, nonetheless, great. That is why 
Democratic presidential candidates are now threatened when foreign policy issues 
dominate a campaign. Even if Eisenhower carries out the main outlines of the Tru- 
man-Acheson foreign policy, the Republicans are less threatened in presidential 
elections as long as they can continue to do three things: first, adopt a posture of 
toughness toward the Communists and our allies (e¢.g., unleash Chiang Kai-shek, 
agonizing reappraisal, massive retaliation); second, rake over the coals of past 
Democratic behavior (¢.g., Yalta, Communism in government, the Korean War); 
and third, throw an occasional bone to nationalist-isolationist sentiment among Re- 
publican Senate leaders (¢.g., discard the Genocide Convention and the International 
Bill of Human Rights, appoint men such as McLeod and Hollister to administer 
international programs, endorse a watered-down version of the Bricker amend- 
ment). These actions will help to wean Irish- and Polish-Catholics from the Demo- 
cratic Party and will also serve to comfort the doubts of German and Scandinavian 
voters, 

What turn ethnic group alignments will take in 1956 and in future elections de- 
pends on how foreign policy issues are debated. If the Democrats can succeed in 
keeping Yalta-type issues from dominating the campaign, they are likely to hold 
on to the Irish as a core ethnic group. If voters think Republican leaders are just 


as internationalist as the Democrats, and if domestic issues such as farm and labor 


problems primarily hold their attention, the Democrats will have a chance not only 


to gather the Irish closer to the bosom of the party, but to woo German and 


Scandinavian farmers along crop and class lines. 
VI 
Tue Furure or Eruno-Revicious Poxrrics 

Although ethno-religious group interest still plays a crucial role in shaping the 
pluralistic character of American parties, present immigration legislation will, as 
the years go by, considerably lessen its influence. Already one important develop 
ment has resulted, in part, from the closing of immigration—the extinction of the 
old-style political boss. A battery of social changes has emerged to revolutionize the 


'*? Democratic Senators from the East Coast states, since the war, have been straightforward inter 
nationalists. Democratic Irish-Catholic isolationists cannot be elected from the large East Coast states 
At least four have been defeated since 1944. Two internationalists were elected, however—the late 
Brian McMahon (Conn.) and John F, Kennedy (Mass.) 
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social function of the boss. The curtailing of immigration is just one factor 


prosperity, education, the welfare state, population mobility, and mass media are 


others—but it is an important one. The last of the bosses—men who can deliver a 
bloc of immigrant votes for virtually any candidate—operate in areas which are 
most depressed and underprivileged. It is in the Negro, Mexican, Puerto Rican, and, 
to some extent, Italian neighborhoods where the old-style boss persists. The late 
Vito Marcantonio built his machine in the Puerto Rican slums of Manhattan's 
East Side. The recently dethroned George Parr, during the last twenty years, was 
able to deliver more than go per cent of the Mexican vote in Duval, Starr, and Webb 
Counties, Texas, to any candidate of his choice. But the Martin Lomosneys, Charles 
F. Murphys, and Frank Hagues are gone, if not forgotten. 

Despite the disappearance of the immigrant, one aspect of ethno-religious poli 
tics that will undoubtedly survive for a long time concerns the political issues which 
divide our three great religious groups. While Protestant fundamentalists frown ot 
gambling, many Jews and Catholics enjoy it. Bingo has recently been one of the 
hottest political issues in New York State. All members of the state Senate voting 
against its legalization were Republican Protestants. It is in the Protestant com 
munities that the local option to enforce prohibition is exercised; never in Catholic 
towns and villages. Although Catholics and Jews are allied against many Protest 
ants on gambling and liquor, it is the Protestants who join the Jews in opposing 
Catholics on the birth-control question. 

The problem of the delicate relationship between Church and State usually finds 
Catholics at odds with Protestants and Jews. Two issues beginning to assume na 
tional significance are federal aid to education (including parochial schools) and 
the intrusion of religious teaching in public education. A bitter struggle developed 
in the 1954 election in New Jersey over the attempt of Governor Meyner to raise 
a twenty-five million dollar bond issue to build a state medical-dental school. 
Catholic authorities met the proposal as an attack on a projected medical school for 
Seton Hall, a Catholic university, and priests in Patterson and Passaic Counties 
successfully urged worshippers to vote against the measure when it was submitted 
to referendum. 

Domestic political issues which divide our three major religious groups are not 
new. The point is that they will not disappear with the cessation of immigration 
and will not evaporate in the foreseeable future. But the impact of such issues on 
national politics, with the exception of presidential elections in 1884 and 192%, has 
been slight. Under the federal system, issues which divide the religious groups will 
remain primarily local. 

A major question still remains. How will the changing ethnic composition of 
our population affect major party alignments? We are still in a period when the 
shifting demography of our foreign-stock groups favors the Democrats, at least as 
alignments now stand. The total number of the foreign-stock'' Italians, Poles, 


1? Foreign-stock means born abroad or one or more parent born abroad, 
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Greeks, Jews, Austrians, and Hungarians (all more Democratic in presidential 
elections) is still going up, while the total number of foreign-stock Germans, 
Swedes, and Irish is steadily going down. But the proportion of total foreign-stock 
Americans goes down precipitously each year. The census for 1950 showed only 
25.7 per cent of the white American population classified as foreign-stock compared 
to 30 per cent just twenty years ago. 

The present McCarran-Walter Act favors immigration which will tend, if pres- 
ent group loyalties obtain, to help the Republicans, because so few immigrants are 
allowed to enter from southern and eastern Europe as compared to northern and 
western Europe.'* The evidence is overwhelming that recent English immigrants, 
Scandinavians, and non-Jewish Germans tend to adopt the Republican affiliations 
of the high-status ethnic groups to which they belong. 

The Democrats will fare only slightly better from emergency immigration legis- 
lation under current party alignments. Nonquota immigrants admitted in 1954 
totaled 114,079. Of these, 34,456 were Mexican, 27,055 Canadian, 19,309 English, 
15,501 Italian, and 42,935 German. The Mexicans were largely seasonal labor 
brought in to offset labor shortages in the Southwest. Of those Mexicans, French- 
Canadians, and Italians who remain in the United States and become voting citi- 
zens (perhaps as little as one-third), a large majority will become Democrats as 
long as present alignments continue. A large number of immigrants from Germany 
are actually refugees from East European Communism arriving under the Refugee 
Relief Act of 1953.'* Should, as may be expected, Yalta-type politics disappear, a 


large number of these will vote tor Democratic candidates eight and twelve years 


from now. 
The total number of immigrants—208,171 in 1954—admitted under all current 


legislation is too small, however, to make much impact on the future of American 
politics. Some stimulation to ethnic- and nationality-group politics will result from 
the admission of Alaska and Hawaii as states. The total number of foreign-stock 
Asians is up to 350,000. To a very large extent, Japanese-Americans (the largest of the 
Asian groups) have been apolitical,’* but the admission of Hawaii, where Japanese- 
Americans now constitute the core ethnic group of the Democratic Party, is likely 
to have a sharp effect on the voting habits of Japanese on the continent. In Cali- 
fornia, where 100,000 of them live, Japanese may become a pivotal force in politics. 
Asian-American involvement in American politics will grow rather than lessen as 
the Asian population expands and as the United States becomes more involved in 
far eastern affairs. 

Two other potential sources of ethnic-group influence in politics remain to be 


“® Under the act, 154,657 aliens are permitted to enter each year: 125,165 from northern and western 
Europe, the rest from southern and eastern Europe. Proclamation No. 2980, 66 Srar. c. 36, 8 U.S.C. 
§ 1151 (1952). Actually, 63,649 northern and western Europeans were admitted in 1953, as compared 
with 18,582 southern and eastern Europeans. 

69 Srar. 400, 50 App. U.S.C. § 1971 (Supp. 1955). 

1* See Forrest E. LaViocerrs, Americans or Japanese Ancestry (unpublished Ph.D. thesis in 


University of Chicago Library 1946). 
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discussed. Legal Puerto Rican migrations and illegal Mexican entrants now consti 
tute two of the largest groups of newcomers to the United States. In 1953, 63,000 
Puerto-Ricans entered the United States. The number has been halved in the past 


two years, and some experts predict that migration will dwindle to a trickle by 


1960. Nonetheless, Puerto-Rican Americans will be a sizable voting group within 
a decade and predominantly Democratic. Their influence will be local, however, 
especially in New York, since foreign policy will not involve them as a group. 
Mexican-Americans will also form an important local political force (Los Angeles 
is 16.5 per cent Mexican), but will not be influential in national politics, 

Only a fundamental liberalization of our immigration laws will sustain the con 
tribution which ethno-religious group interests have made in shaping the American 
party system.’® Liberalization is, in the immediate future, highly unlikely. The 
executive branch of the national government has consistently proposed the easing of 
our immigration statutes in recent years, but the Congress has just as consistently 
rebuffed it. The reason is that urban constituencies, by virtue of the fact that the 
president must win in the large urban states to prevail in the electoral college, can 
bring considerable pressure to bear on presidential candidates; but in Congress, 
urban voters are heavily discriminated against by overrepresentation of rural state: 
in the Senate, and by gerrymandering and the seniority rule in the House. 

Immigration policy is determined primarily by Congress, which is not as suscep- 
tible to pressure or blandishments from the executive in this matter as it some- 
times is on critical foreign policy or financial legislation. The rural constituencies, 
so heavily overrepresented in Congress, comprise the old immigrant groups which 
oppose liberal immigration—Yankees, Germans, and Scandinavians in the rural 
Midwest, Yankees in rural New England, and Anglo-Saxons in the South. These 
are the groups which developed and nourished the tradition of nativism. Now they 
have been joined by the Irish. Only the Italians, Poles, and Jews, among the nu 
merically important ethnic groups, support proposals for liberal immigration 
These groups must be pandered to by presidential candidates, but they wield littl 
influence in Congress. 

Only reform of Congress (the end of gerrymandering by state legislatures and an 
end to seniority) coupled with constitutional reform (elect members of the House 
every four years concurrently with the president) might possibly get proposals for 
drastic revision of our restrictive immigration statutes through the House of Rep 
resentatives. Since neither of these reforms is likely, the prospects appear to be dim. 

Politics in America will be pluralistic for a long time. There are many factors 
working against class politics in addition to ethno-religious diversity. But differ 
ences in ethnic-group interests will not, given present immigration legislation, play 
the large role in forming national party alignments in the last half of this century 
that they have in the past. 


** Whether that contribution has been a good or bad thing is not under consideration here. The 
normative aspects of the problem are discussed in the first chapter of the writer's book, The Political 


Behavior of American Jews. 





SOME CULTURAL ASPECTS OF IMMIGRATION: 
ITS IMPACT, ESPECIALLY ON OUR 
ARTS AND SCIENCES 


Joun Harmon Burma* 


For about 150 years, the United States pursued a policy of relatively unrestricted 
immigration. Since 1924, however, we have pursued a policy of drastically restricted 
immigration, with the restrictions based on considerations which many persons have 
believed to be discriminatory, unjust, and not based on facts, In the early 1950's, it 
seemed that changes in this policy might be effected. The final result, the McCarran- 
“Walter Act,’ however, although undoubtedly a more efficient instrument than the 
1924 law,” still clashes with the democratic ideals held by most Americans and not 
only perpetuates most of the injustices of the earlier legislation, but adds new dis- 
criminations of its own, 

We shall here concern ourselves not with the entire law, but rather with the 
principle upon which it is based: that it is not desirable for the United States to 
permit more than a small amount of immigration, and that such immigration should 
be specifically and unequally allocated among various countries. The assumptions 
here embodied are that the place of birth of an immigrant is a reliable indication of 
his capability of becoming a desirable American, and that people from some countries 
are not sufficiently likely to become desirable Americans that we can afford to chance 
the entry of more than a hundred or two a year. It is a serious matter when a 
majority of Congress votes in favor of an immigration law based on the assumption 
that mankind is divided into fixed breeds, some superior to others. On the con- 
trary, as Edward Corsi has said:* 

. recent studies of the social life of immigrants indicate that foreign-born Americans, 
regardless of their country of origin, have a record equal to the native-born with respect 
to the major attributes of citizenship—obedience to law, occupational adjustment, edu 
cational level, health, family life, and citizenship. 


Proponents of the present legislation have said they mean no “racial discrimina- 
tion,” but rather are concerned because cultural diversity makes it too difficult for 
some groups to assimilate. This is sheer camouflage for racism—else why may 


Brazilians of Portuguese or Indian ancestry come in without restriction, while 
Brazilians of Japanese ancestry must enter only under the Japanese quota? The 

* B.A. 1933, Trinity University; M.A. 1938, University of Texas; Ph.D. 1941, University of Nebraska 
Professor of Sociology, Grinnell College. Formerly President, Midwest Sociological Society; Editor, 
Midwest Sociologist. Author, Spanisu-Speakine Propies In THE Unirep States (1954), and articles on 
ethnic group problems in sociological periodicals. 

766 Srar. 163, 8 U. S.C. §§ 1101-503 (1952). A 

* Act of May 26, 1924, c. 190, 43 STAT. 152. : 

* Epwarp Corsi, Parus ro THe New Wortp 24-25 (1953). 
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cultures of Australia and New Zealand are at least as like our own as is Britain's; 
yet, the former are limited to a quota of 100 each, while Britain has a quota of over 
65,000. The culture of the Guatamala Indians is strikingly different from our own— 
not even European in origin—yet, they are admitted without any numerical re- 
striction. The Swiss have been found by almost every survey to average the highest 
in “culture” of any European nation; yet, we fear to admit over 1700 a year. 

No one argues whether or not our immigrants have furnished us manpower; 
what is questioned is the quality of immigrants and what they have contributed 
to our culture. Let us take, for example, the Italians. The Italian quota of some 
5800 a year is far oversubscribed for many years to come, and we refuse to admit any 
additional Italians. By making a choice on such an irrelevant matter as nationality, 
we may well be excluding another famous musician like Arturo Toscanini, or a per 
son like Mother Cabrini, the only United States Roman Catholic saint. Certainly, 
the bankers Giannini have made a tremendous contribution to business and industry 
on the West Coast, Angelo Patri to education, and Guiseppi Bellanca to airplane 
design and construction. Fiorello La Guardia, Judge Ferdinand Pecora, and Mayor 
Angelo Possi of San Francisco have made notable contributions in the field of public 
service. And the work of Enrico Fermi on the atomic bomb was outstanding. 
Can we not assume there are “more where those came from”? Bruno Rossi, 
Ugo Fano, Sergio De Benedetti, all physicists, and Piero Foa, prominent in ex- 
perimental medicine, were able to get in under the quota recently, but how many 
like them are being excluded? Even the two immigrants who recently won (in 


opera) on The $64,000 Question—humble shoemakers—gave pleasure to hundreds of 
thousands of other Americans and demonstrated a type of contribution Italian immi 
grants can make to American culture. All of this overlooks the greatest of all con 
tributions which Italian immigrants have given us—their fine sons and daughters—of 
whom Pietro Di Donato (Christ in Concrete), Jimmy Durante, Frank Sinatra, and 
Joe DiMaggio are particularly well known, but who are unimportant when com 
pared with the tens of thousands of business and professional men and good wives 


and mothers of Italian extraction. 

In every area of our cultural life, we find recent immigrants or their children 
who have made distinctive contributions, For example, the music in America in 
1956 would be different—and poorer—if it were not for Leopold Stokowski, Arthur 
Rubinstein, Josef Hoffman, Artur Rodzinski, Jan Kiepura, and Leopold Damrosch, 
all of whom came to us from Poland; or Bela Bartok and Erno Rapee, from 
Hungary; Jose Iturbi, from Spain; Dimitri Mitropoulos, from Greece; and Arturo 
Toscanini, from Italy. The McCarran-Walter Act cut the already small quota of 
Austria, which sent us Fritz Kreisler, Leo Slezak, Bruno Walter, and Erich Korn 
gold; it also cut the small quota of Russia, whence there came to us Sergei Kousse 
vitsky, Andre Kostelanetz, Vladmir Horowitz, Sergei Rachmaninoff, Jascha Heifetz, 
Mischa Elman, Leopold Godowsky, Irving Berlin, and Igor Stravinsky. William 
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Sweet points out* that in 1930, of the 114 members of the New York Philharmonic 
Orchestra, 84 were foreign-born, Equally important are the hundreds and hundreds 
of more pedestrian musicians who play in our orchestras, lead our small symphonies, 
teach music to us and our children, and who bequeath to their own children the great 
joy to be found in producing and listening to beautiful sounds. Yet, all these 
men came from countries with discriminatory quotas through which we rather 
effectively prevent very many others like them from sharing their talents with us. 

The small-quota countries have also made an impact on the American theatre 
and motion pictures. From Hungary came Adolph Zukor, William Fox, and Acad- 
emy Award Winner Paul Lucas; from Finland, Marion Nixon; from Poland, Pola 
Negri, Gilda Gray, Helena Modjeska, Paul Muni, and the Warner brothers; Austria 
sent Erich von Stroheim, Luise Ranier, Paul Heinreid, Elissa Landi, and Hedy 
Lamar. In the ballet, Russia has sent us so many dancers of such high quality that 
the Russian influence is predominant in ballet in America today, Few of our famous 
ballerinas were born in America. 

Europe has always had a much greater reputation for painters than has America, 
so it should be no surprise that many artists who have made their mark in America 
have come to us from abroad, Not all have had the flamboyant showmanship of 
Spanish Salvador Dali or the talent of Luis Quintanilla, also of Spain.. There have 
been, however, a large number of very capable and talented professional artists like 
Jonas Lie, of Norway, Albert Operti, of Italy, Emil Carlsen, of Denmark, William 
Ritschel, of Germany, Emile Walters, of Iceland, Leonard Ochtman, of Holland, J. 


Paul Verrees, of Belgium, Hovsep Pushman, of Armenia, and Nicholas Roerich, of 
Russia. Yet, as in the case of music, even more valuable and extremely greater 
in numbers are the nonprofessionals, for whom art is a hobby ora part-time occupa- 
tion, but who have contributed much to the increase in American appreciation of 


artistic endeavors. 

Within the arts, the field of sculpture’ has never been an especially popular one 
in America, which may or may not account for the fact that immigrants have been 
our most prominent sculptors for over one hundred years. Earliest and most famous 
of all was French-Irish Augustus Saint-Gaudens. Among the many famous statues 
he created are the Memorial to Colonel Shaw on Boston Common, the equestrian 
statue of General Sherman in New York’s Central Park, the symbolic figure at 
famous Rock Creek Cemetery, Washington, D. C., the Abraham Lincoln statue in 
Lincoln Park, Chicago, and numerous other fine works. Karl Bittner, of Austria, is 
responsible for the famously beautiful bronze doors of New York City’s Trinity 
Church. He also was director of sculpture at the Pan-American Exposition, the 
Louisiana Purchase Exposition, and the Panama-Pacific Exposition; he conceived and 
executed the Jefferson Monument at the University of Virginia and the Carl Shurz 

* Sweet, Cultural Pluralism in the American Tradition, 11 Curisrenpom 501 (1946). 


* The following material on sculpture, graphic arts, and handicrafts is drawn almost entirely from 
Auten H. Eaton, ImMicranr Girers ro American Lire c. 6 (1932). 
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Monument in New York City, as well as numerous other statues; and was twice 
president of our National Sculpture Association. Philip Martiny, of Alsatian-French 
ancestry, is especially noted for his World War I soldiers memorials, of which the 
Soldiers and Sailors Monument in front of City Hall in Jersey City is an example. 
Max Kalish, of Poland, produced the famous railroad statue, “Figure of the Oiler,” 
which has been reproduced and popularized by the railroad industry, Albin 
Polasek, of Czech origin, was director of sculpture at the Chicago Art Institute. 
And the six Piccirilli brothers, of Italy, were all fine professional sculptors, as were 
Trygve Hammer, of Norway, David Edstrom, of Sweden, and George J. Zolnay, 
of Rumania. 

In the area of the graphic arts we have received the talents of men like cartoonist 
Arthur Szyk, of Poland, upon whose head Hitler put a price, Rudolph Ruzicka, of 
Czechoslovakia, Julius O. Norfeldt, of Sweden, William A. Levy, of Russia, W. T. 
Benda, of Poland, Willy Pogany, of Hungary, Joseph Urban, of Austria, and 
Hendrik van Loon, of Holland. The varied fields of handicraft art have shown a 
high proportion of artists following in the footsteps of Duncan Phyfe, himself a 
Scotch immigrant. There has been Louis Rosenthal, of Lithuania, whose work in 
precious metals has been compared to Cellini’s, I. Kirchmayer, of Austria, Adam 
Dabrowski, of Poland, Karl von Rydingsvard, of Sweden, Samuel Yellin, of Poland, 
Hunt Diedrich, of Hungary, Nicola D’Ascenzo, of Italy, Pauline Fjelde, of Norway, 
and Anna Ernberg, of Sweden. Even in such a mundane matter as the designing 
of money, immigrants have played an important role: the Lincoln penny was de- 
signed by Victor Brenner, from Russia; the dime and half-dollar by Adolph Wein 
man, an engraver from Germany; the silver dollar was designed by Anthony de 
Francisci, a native of Italy; Augustus St.-Gaudens, French-Irish designer and sculptor, 
designed the $10 and $20 gold pieces; and the green coloring matter in paper cur- 
rency was invented by an immigrant named Seropian, from Armenia. 

To evaluate the present situation in the field of the fine arts, let us take the 
case of John Vassos from Greece, whom Adamic describes as® 


. . one of the most versatile men under the sun: painter, sculptor, author, book illustrator, 
inventor, designer of stoves, cosmetic containers, automobile bodies, harmonicas, radio 
cabinets, turnstiles in the Empire State Building, Coca-Cola dispensers . . . [and] a 
lieutenant colonel in the Office of Strategic Services. 


If John Vassos wished to come to the United States today, the obstacles would be 
well-nigh insuperable. The Greek quota is only 308, and that has been mortgaged 
by half until the year 2013, so that of the approximately 24,000 Greeks who are on the 
waiting list for quota numbers, only 154 a year may enter. If, despite these terrific 
odds, John Vassos’ place on the waiting list was such that he might hope for a quota 
number next year, then he would have to obtain a clearance from the United States 


Employment Service, get written statements from some labor organization, submit 


*Louis Apamic, A Nation or Nations 281 (1945). 
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affidavits from persons having special knowledge of him, assemble clippings of 
American advertisements calling for the services he claims to be able to render, and 
produce certified copies of diplomas, school certificates, and similar documents.’ 

In the field of scholarship and education, the “undesirable” low-quota European 
countries have given us the famous psychologist, Franz Alexander, and John von 
Neumann, Princeton mathematician and Atomic Energy Commissioner, both from 
Hungary. Poland has sent us Alfred Korzybski, world-famous founder of General 
Semantics, Bronislaw Malinowski, equally famous in anthropology, best-seller author 
Sholem Asch, and Florian Znanecki, past-president of the American Sociological 
Society. Austria gave us Edward A. Steiner, educator, author, and lecturer, and 
Felix Frankfurter, law teacher and Supreme Court Justice. From Hungary also 
came Joseph Roucek, prominent sociologist, and that titan of journalists, Joseph 
Pulitzer, whose contributions to America were so great that he was honored with 
a commemorative stamp. From Yugoslavia came author Louis Adamic and Henry 
Suzallo, president of the University of Washington and of the Carnegie Endowment 
for the Advancement of Teaching (founded by an immigrant from a more favored 
country). Constantine Panunzio, sociologist, came from Italy; Pitirim Sorokin, head 
of the Harvard Sociology Department, is from Russia; and Ales Hrdlicka, the “grand 
old man” of American anthropology, came from Bohemia. |Norwegian-born 
Thorlief Hegge, Director of Research at Wayne County Training School, has made 
contributions in the field of psychology and the study of mental defectives with 
personality problems, Hans F. Blichfeldt, who came from Denmark as a boy, be- 
came a Stanford University mathematician of international fame. Z. W. Birnbaum, 
from Poland, is Director of the Laboratory for Statistical Research at the Uni- 
versity of Washington. 

In the field of medica! arts and research, the story is the same. Bulgaria, from 
within her tiny quota, sent us Dr. Strashimer Petroff, who made great contributions 
to the control of tuberculosis bacteria. From Armenia came Dr. Minas Gregory, 
for over twenty years head of the psychiatric department of Bellevue Hospital. From 
Hungary came Joseph Strasney, pathologist and hematologist, whose research aids 
in the battles against cirrhosis of the liver, the anemias, infectious mononucleosis, 
lymphoblastoma, and cancer; Balint Orban, who came from Hungary in the thir- 
ties, has made contributions in the field of the histopathology of dental tissues, the 
histology of gingiva, and periodontal disease; Paul Gyorgy, now Professor of Clinical 
Pediatry, University of Pennsylvania, has done useful research in the fields of nutri- 
tion, metabolism, riboflavin, pyridoxine, biotin, and hormones; Irme Horner has 
made contributions in the fields of physiological chemistry, immunology, and in- 
ternal medicine and is a specialist in the lipoids of the liver; Andros Angyal, who 
came from Hungary in 1932, is a famous psychiatrist whose specialties include the 
psychology of dream and hypnagogic states, sensory neurology, and the psychiatry 
of schizophrenia; Tibor Benedek’s contributions have been in the field of mycology, 


"See Corsi, op. cit. supra note 3, at 35. 
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medical bacteriology, and dermatology; and the Bela Schick has led the fight against 
diphtheria. Especially significant is the fact that Hungary sent us one hundred pet 
cent of her Nobel Prize winners, in the person of Albert Szent-gyorgyi, world- 
famous for his medical researches in heart disease and muscles. 

Austria, with her tiny quota, has sent us a disproportionate number of medical 
researchers. Hans Neurath, Professor of Physical Biochemistry at Duke University, 
has done much research in the chemistry of enzymes and proteins, in immuno- 
chemistry, and in the serologic diagnosis of syphilis; Paul F. de Gara, after less than 
twenty years in America, is a famous pediatrician who, for his research, has special- 
ized in typhoid fever, undulant fever, tuberculosis, pneumonia, and antibodies; Leo 
Alexander, psychiatrist, has conducted research in the fields of neuropathology and 
electroencephalography; Wilhelm Rood, already well known before he emigrated, is 
an expert in the field of pituitary gland functions, thyrotoxicosis, hyptertension, 
neurohormones, heart disease, and the treatment of angina pectoris by x-ray irradia 
tion: Karl Sollner, who came from the Austrian Public Health Service to the United 
States Public Health Service, is a research chemist specializing in colloids; Alfred 
Adler is one of the world’s greatest research psychiatrists; and Dr. Karl Landsteinet 
has won a Nobel Prize for his medical research. 

From Italy came Piero Foa, now of the Chicago Medical School, who has made 
valuable studies in arterial hypertension, insulin, secretion, chlorine deficiency, bone 
marrow metabolism, and other areas of experimental medicine. From Spain has 
come Severo Ochoa, whose studies in medical biochemistry include respiratory en 
zymes, the biochemistry of muscles, and the enzymatic mechanisms of carbon dioxide 
assimilation. Ludwig Anigstein, from Poland, is famous in the field of preventive 
medicine, two of his specialties being tropical diseases and rickettsial diseases and 
infections; Bernard Gottlieb, from Poland, has made significant studies of dental 
caries and pyorrhea; Richard K. Richards, who also came from Poland, is now 
Director of Pharmacological Research for Abbott Laboratories, specializing in local 
anesthetics, hypnotics, anticonvulsants, toxicology, and metabolism. From Sweden 
came young Otto Folin, who taught for many years at the Harvard Medical School 
and of whom it was said:° 


... from his own ingenious methods and the wisdom of his approach to important bio 
chemical problems . . . has grown the whole range of the microchemical analyses of the 
blood and other body fluids which are daily in use in . . . hospitals and . . . doctors’ offices 


the world over. 


Particularly significant is the fact that in the great majority of the above cases the 
mother country bore the entire burden of rearing, training, and nurturing the talent 
of these men, sending them to us, usually at the full height of their usefulness, as a 
free gift. : 

In no area more than natural science have immigrants from the “discriminated 


° 27 Nationa Acapemy or Sciences, Biocrarnica Memoirs 4% (1952) 
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against” countries made such a contribution to American culture, and no more 
striking example exists than the study of atomic power. Atomic scientists Teller, 
Szilard, and Wigner came from Hungary, as did the parents of David Lilienthal, 
former chairman of the United States Atomic Energy Commission; from Italy came 
Fermi, Rossi, Fano, and de Benedetti; Hecht, Adler, Benesi, Beth, and Hess were 
from Austria; Fajans, Smoluchowski, and Mrozowski were from Poland; Bloch 
came from Switzerland; and Debne from the Netherlands. 

Carl Wittke, in We Who Built America, says, “Perhaps the three greatest ‘elec- 
trical wizards’ of this age of electricity were Charles P. Steinmetz (German) . . . 
Michael Pupin, who came to the United States as an illiterate Serbian boy; and 
Guiseppi Faccioli, a native of Rome... .” In the field of aeronautics, we are 
greatly indebted to Guiseppi Bellanca, from Italy, and even more to Igor Sikorsky, 
Boris Sergievsky, and Alexander Seversky, of Russia. We have been the recipients 
of especially outstanding immigrant gifts in the field of electricity and radio. For 
example, from Alexander Georgiev, of Bulgaria, we received the condenser used in 
all radios and electric motors; Yugoslavian Michael Pupin, of Columbia University, 
made a wide variety of inventions and advances in the field of wireless telegraphy 
and the long distance telephone, as well as inventing the “tuning in” device used 
on every radio; and even more important was Nikola Tesla, also of Yugoslava, 
among whose over 700 inventions was the polyphase induction electric motor, and 
of whom Adamic says:'® 
Were we to eliminate from our industrial world the results of Tesla’s work, the wheels 


of industry would cease to turn, our electric trains and cars would stop, our towns would 
be dark, our mills and factories idle. So far-reaching is his work that it has become the 


warp and woof of industry. 


Another Yugoslavian of importance was Frank Jaeger, who revolutionized the 
honey industry. Lucus Kyrides, from Greece, is very prominent in industrial chem- 
istry. Walter Mayer, famous collaborator on the Einstein-Mayer theory, was born 
in Hungary. From Poland came Casimir Funk, who has benefited our whole 
population through his discovery of vitamins. Bulgarian-born George Dimitroff is 
in charge of the Harvard University Observatory. Pol Swings, from Belgium, is 
world famous in astronomy, astrophysics, upper-atmosphere physics, and applied 
spectroscopy. Sergei Gaposchkin, Russian-born astronomer, has as his specialties 
variable stars, eclipsing binaries, and stellar photometry. Conrad Victor, from 
Austria, has made special studies of the seismograph for earthquakes. And Jacob 
Bjerkne, from Sweden, also a meteorologist, has worked with the United States 
Weather Bureau and made discoveries in the scientific foundations of weather fore- 
casting. 

In the field of chemistry, one of our most noted immigrants is Peter Debye, from 
the Netherlands, head of the Cornell University Chemistry Department, who has re- 


*Cant. Wrrrke, We Wao Buitt America 393 (1940). 
' ADAMIC, op. cit. supra note 6, at 241. 
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ceived not only the Rumford, Faraday, Lorenz, Franklin, and Gibbs medals, but 
also the Nobel Prize in chemistry; his special fields are physical chemistry and 
molecular structure. Austrian-born Walter Berl has made contributions to his 
adopted country in the fields of synthetic fuels, electrochemistry, explosives, and 
guided missiles. Kasmir Fajans, prominent Polish-born physical chemist, has made 
discoveries in radioactivity, isotopes, thermochemistry, photochemistry, light absorp- 
tion, refractivity, and the structure of glass. Hans Benesi, from Austria, chemist at 
the University of California, is probably best known for his work with the Atomic 
Energy Commission and the Office of Naval Research, but he has also made impor- 
tant contributions in the fields of calorimetry and dielectric measurement. Poul Han- 
sen, from Denmark, Professor of Bacteriology at the University of Maryland, has done 
outstanding work in the fields of mastitis, thermophilic and lactic acid bacteria, 
cheese ripening, and bacterial fermentation. Karl Bloch and Walter Fuchs are both 
Austrian-born chemists; the former’s main field is printing inks, and the latter's 
are fuel technology and organic, lignin, and coal chemistry. 

Among our foreign-born physicists, Enrico Fermi is particularly prominent; 
born in Italy and winner of a Nobel Prize in physics, his major fields were atomic 
structure, atomic nuclei, beta-ray emission, artificial radioactivity by neutron bom- 
bardment, slow neutrons, and chain reaction. Also very important in atomic 
physics is Austrian-born Victor Hess, now at Fordham University; winner of a 
Nobel Prize in physics, his major contributions have been in the fields of cosmic 
rays, radioactivity, atmospheric electricity, and the refractive indices of mixtures of 
liquids. Edward Teller, from Hungary, is now a professor at the University of 
California and is best known for his work with the United States Atomic Energy 
Commission in molecular and nuclear physics. Felix Adler, from Austria, is a 
mathematical physicist whose contributions have been in neutron diffusion and in 
various aspects of theoretical physics. Felix Bloch, Swiss-born professor of physics 
at Stanford University, worked on the Manhattan Project during the war and 
has made advances in the fields of electron theory, x-rays, polarization of neutrons, 
and atomic nuclei. Sergio De Benedetti, from Italy, has worked at the Oak Ridge 
atomic plant; his major research has been in nuclear physics, cosmic rays, radio 
activity, and the emission of positrons. Ugo Fano, also from Italy, has worked on 
ballistics for the army and done research for the United States Bureau of Standards, 
and is best known for his work in nuclear physics, theoretical spectroscopy, and 
his theory of diffraction and of propagation of radiations through matter and its 
effects on matter. Stanislaw Mrozowski, originally from Poland and now at the 
University of Buffalo, is best known for his work on atomic and molecular spectra, 
isotope shifts, and carbon and graphite properties, George Jaffe, born in Russia, 
has done special work in theoretical physics and in the conductivity of liquid and 
solid dielectrics. Bruno Rossi, who has worked at Los Alamos and is a cosmic ray 
specialist now at the Massachusetts Institute of Technology, was born in Italy. 
Atomic physicist Roman Smoluchowski, from Poland, has worked for the Navy and 
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for the Atomic Energy Commission and specializes in radioactive tracers, x-rays, 
and magnetism. Henri Sack, whose chief contributions have been in the fields of 
sujersonics, infra-red spectroscopy, and the electrical computation of elasticity of 
solids, was born in Switzerland. Otto Redlich, from Austria, has experimented 
with the hydration of cement, alumina from clay, molecular vibrations, and thermo- 
dynamics. Eric Beth, also originally from Austria, has made contributions in 
electronics, wave mechanics, astrophysics, cosmic radiation, and upper-air properties. 

Since 1924, there have been certain countries “favored” by our immigration legisla- 
tion. Chief among these are England, Ireland, and Germany. The immigrants 
from these three countries have been numerous and have made great contributions 
to the present state of the arts and sciences in America, The author believes, how- 
ever, that these contributions should not be included in this paper, for the large 
quotas these countries have means that they enjoy relatively free immigration under 
existing conditions, This is not to minimize these contributions, but rather reflects 
an assumption that the present legislation does not hinder such contributions. 
Among the “favored” countries there are many which have small quotas, too. Often 
these quotas have not been filled to capacity; yet, in their arbitrary limitation re- 
mains the implication that we would refuse to accept any appreciable number of 
people from these countries should they choose to emigrate. For example, Finland 
has a quota of 566, Denmark of 1175, Belgium of 1297, Norway of 2364, Czecho- 
slovakia of 2859, France of 3069, Netherlands of 3136, and Sweden leads the list 
with a munificent quota of 3295. If our previous thesis is sound—that those coun- 


tries with low quotas have made a significant contribution to American culture 
through their emigrants—then this should hold true of other countries with low 
quotas, even if these quotas are proportionately high.'’ By way of illustration, let 


us very briefly examine a few such countries, 

Danish immigrants settled chiefly in lowa, Minnesota, Nebraska, and Wisconsin, 
and it is this geographic area in which their impact has been most felt. In con- 
siderable proportion, they have been farmers, but they had and continue to have a 
high educational level and have been pioneers in the scientific aspects of agriculture 
and dairying. Danes have added to the quality of the products of the bakery busi- 
ness throughout the Midwest; prominent industrialists include Nils Paulsen, in- 
ventor and manufacturer of fireproof stairs and of library bookstacks, William 
Knudsen, of General Motors, and George Rasmussen, founder of the National Tea 
Company. Jean Hersholt and Victor Borge became famous entertaining millions; 


"By “proportionately high” is meant in relation to their home population. For example, Norway, 
Sweden, and Denmark together have a population of about 14,400,000 and a combined quota of 6834, 
while Rumania, with a population of about 16,000,000, has a quota of only 289; Bulgaria, with a 
population of about 7,000,000, has a quota of 100, while Eire, population 3,000,000, has a quota of 
17,756! Littke Nauru, eight square miles and a population of 2855, can send as many emigrants as 
India, What our present law says, in effect, is that those countries which by a historic accident sent 
us large numbers of immigrants may continue to do so; conversely, those which by historic accident 
sent us few immigrants are not permitted to send any appreciable number, regardless of the changes which 
have occurred or may occur; and all this with but little regard to the quality of the persons secking 


admittance, 
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but even more important has been Jacob Riis, the immigrant journalist whose writ- 
ings did so much to make America aware of the fields of child labor, slum housing, 
and recreation, and whom Theodore Roosevelt called “the most useful American of 
his day.” Previously mentioned Danish immigrants include Poul Hansen, agri- 
cultural bacteriologist, Pol Swings, astronomer at McDonald Observatory, and Hans 
Blichfeldt, Stanford mathematician. 

Belgian immigrants settled chiefly in Michigan, Illinois, and New York, and 
about half of them live in rural areas today. Many are skilled as truck gardeners 
and farmers; others have gone into the textile industry, especially the silk mills; 
still others have become cooks, bakers, and butchers. They, too, have their share 
of prominent men; General Goethels, of Panama Canal fame, was of Belgian descent; 
Andre Parmentier, an immigrant, is one of the founders of landscape gardening 
in America; Father Nieland, through his discovery of synthetic rubber, made an 
immeasurable contribution to our war effort in World War Il; Dr. Leo Baekeland is 
world famous for his many inventions, especially bakelite and other plastics and 
Velox photographic printing paper, which helped bring amateur photography within 
the range of any school boy. 

The Dutch settled primarily in Michigan, Iowa, and Illinois. The great sta- 
bility and prosperity and the general esteem in which such Dutch settlements as 
Holland, Michigan, and Pella, Iowa, are currently held is an indication of the in 
dustry and citizenship of Dutch immigrants. They have been strongly religious 
and deeply interested in education. Particularly prominent in this group are Pulitzer 
Prize winner Edward Bok, immigrant editor, publisher, and author, and Hendrick 
Wiliem van Loon, noted author and artist. Paul De Kruif and Pierre van Paassen, 
both of Dutch parentage, are best-selling authors. “There is scarcely an observatory 
in the United States without an astronomer of Dutch origin or descent. And there 
is hardly a university or college that hasn't one or more professors of the same 
stock.”'* Peter Debye, Nobel Prize winner, has been mentioned previously. 

Most of the Swedish immigrants settled in the northcentral states, and their 
chief contributions have been in that region. Highly literate and mechanically in 
clined, they have produced a large number of skilled craftsman who, in turn, have 


produced numerous inventions. Among the scientific advances due to persons 
from Sweden or of Swedish descent are the automatic elevator, invented by David 
Lindquist, chief engineer for Otis Elevator Company, and the numerous automotive 
advances made by Victor Bendix, including the Bendix spring, which made possible 
automobile self-starters. Gideon Sundback invented the zipper, and Alexander 
Anderson invented the method used in making “puffed” cereals. E. F. W. Alex 
anderson, of General Electric, has produced over three hundred inventions in the fields 


of radio, power, transportation, and electricity, It was Carl D. Anderson, of Cali- 
fornia Institute of Technology, who discovered the positron, and John A. Udder who 
opened the Texas oil fields. Swedes also had much to do with the discovery or 


‘2 ADAMIC, op. cit. supra note 6, at 120. 
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improvement of such diverse products as Celotex, special ball bearings, cream 
separators, and all-steel bodies for automobiles. Stromberg and Carlson, who have 
done so much in radio and allied fields, are both Swedes. Previously mentioned 
have been Otto Falin, world-famous for his medical research, and Jacob Bjerkne, 
outstanding meteorologist. 

Professors who are Swedish or of Swedish descent are relatively common in 
American colleges and universities. Possibly one of the best known is Carl E. Sea- 
shore, noted psychologist. Equally well known is physiologist Anton Carlson, pro- 
fessor emeritus of the University of Chicago, who has published hundreds of re- 
search reports on alcoholism, hunger, nutrition, infantile paralysis, and has served 
as president of a number of national physiological organizations. In the entertain- 
ment field, there are Warner Oland, creator of Charlie Chan roles, Anna Q. Nilsson, 
and Greta Garbo, Carl Sandburg and Edgar Bergen are both of Swedish parentage. 

Although relatively large numbers of Norwegian immigrants never came to 
America, those who did have made a signal contribution to American life. This 
has been especially true in the field of education. According to O. M. Norlie,” in 
one hundred years in America, the Norwegians set up one hundred institutions of 
higher learning. Of those which remain, probably the best known are Concordia, 
Luther, St. Olaf’s, and Augustana Colleges. During the 1890-1925 period, Nor- 
wegians produced three state superintendents of schools, eleven college or university 
presidents, a number of deans, and professors at most of the midwestern state uni- 
versities as well as numerous smaller colleges. Some of the most prominent of these 
educators have been Thorstein Veblen, in economics and sociology, Thorleif Hegge, 
in educational psychology, Svendrup and Holmboe, in meteorology, C. A. Elvehjen, 
whose discoveries led to the use of nicotinic acid in treating pellegra, and E. O. 
Lawrence, who received a Nobel Prize in physics and worked on the atomic bomb. 
No less outstanding a teacher in his own way was immigrant Knute Rockne, famous 
as the Norwegian who used Polish boys to make the “Fighting Irish” the nation’s 
leading football power. Norlie estimates that during this period, in the field of 
nonfiction, at least a thousand books dealing with some branch of theology were 
published, in addition to one or more books by Norwegian authors in the fields of 
biology, physics, chemistry, astronomy, geology, ethnology, physiology, medicine, 
dentistry, agriculture, business, military science, law, sociology, economics, library 
science, art and architecture, travels, philology, literary criticism, engineering, math- 
ematics, statistics, education, musical theory and history, and psychology. 

In the field of the arts, Norwegians have been particularly prolific in music and 
in literature. Few Norwegians in America have been outstanding musicians, but 
a great number have been deeply enough interested in music to compose it, to direct 
bands, glee clubs, choirs, and orchestras, and so to gain either local or regional 
recognition. Norlie lists hundreds of such musicians active in 1890-1925, most of 


Most of the information on the Norwegians is drawn from O. M. Norte, Hisrory or THE 
Noawrotan Propie in America (1925). 
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them immigrants. He also names fifty Norwegian poets who put on the market one 
or more volumes of verse, and reports that over one hundred others have published 
works of fiction. 

The Norwegian relationship to the arts seems to be typical of that of most im- 
migrant groups in that while they produced a few outstanding talents, they made 
their real contribution not in leaders, but in highly essential followers. It has been 
true through most of our history and into the present time that the groups in- 
terested in and appreciative of painting, sculpture, the dance, drama, and vocal and 
instrumental music of a high quality have been immigrants or the children of immi- 
grants. The contribution of this large group of sympathetic, understanding, and 
enthusiastic followers has been to all forms of artistic endeavor and has lent strength 
and both psychological and financial encouragement to professionals in these fields. 

It is rather generally agreed that one of the important contributions which im- 
migrants make is that they often are fully trained when they arrive. Thus, the 
receiving country acquires all the benefit of their talents and skills which come as 
gifts from the country of their origin. Nowhere is this more evident than in the 
case of the refugees admitted to America during the war and post-war period. 
This group is particularly relevant because it was the very inadequacy of our 
immigration program and the inability of these people to come to us under that 
program that caused the passage of emergency refugee legislation. Maurice R. 
Davie, with collaborators, in Refugees in America’* has given us a comprehensive 
study of this group. 

Hundreds of professors and scientists came to us in the 1930's and 1940's, about 
half of them finding positions here in the same occupation of their training and 
experience. Law, physics, medical science, language and literature, chemistry, eco- 
nomics, mathematics, history, and philosophy are, in order, the chief fields of these 
scholars. The New School for Social Research, for example, has a faculty princi- 
pally of refugee scholars and has proved itself an outstanding institution of higher 
education. According to Davie,’® over 300 of these refugees were, by 1946, already 
listed either in American Men of Science or Who's Who in America. Among this 
group were thirty-eight physicists, six of them Nobel Prize winners, thirty-eight 
chemists, including two Nobel Prize winners, forty-two mathematicians, fifty-eight 
persons in the medical sciences, fifteen in the biological sciences, including a Nobel 
Prize winner, nine astronomers, eight psychologists, seven meteorologists, twelve 
social scientists, and four engineers. 

During the war, these scientists did yeoman service for their adopted country. 
No less than nine of them worked in the field of atomic energy and made direct 
contributions to nuclear fission. In a different field, Dr. Ernst Berl, chief chemist 
for Austria-Hungary in World War I, did much for America during World War 

“Maurice R. Davie, Rerucees ox America (1947). The material on refugees is chiefly drawn 


from this source. 
*® Id. at 322 
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Il, plus his peacetime development of a method of artificially producing coal and 


oil, 

In the arts, we received a like contribution from our adopted citizens. A sample 
of refugee writers studied by Davie contained eighteen listed in Who’s Who in 
America, including Maurice Maeterlinck, Sigrid Undset, and Thomas Mann, who 
were Nobel Prize winners. 

The presence in this country of such men as Emil Ludwig, Franz Werfel, Stefan Zweig, 
Ferenc Molnar, Richard Beer-Hoffmann, Walter Mehring, Joseph Wittlin, Berthold 
Viertel, Egon Hostovsky, Lion Feuchtwanger, Erich Maria Remarque, Jules Romains, 


Alfred Polgar, Erich Kahler, Herman Broch, Paul Scheeker, Fritz von Unruh and Konrad 
Heiden has added luster to the American literary scene.’® 


Some have already published works of great significance since their arrival, some 
are teaching, some are working as writers for motion pictures, television, or maga- 
zines. Many of them worked during the war in OWI or OSS. 
Varian Fry, writing about this group of literary refugees says :"7 

Not that there would have been any dearth of books . . . if they hadn't come. But it is 
. . . good to know that so many of them have had considerable success. It shows not 
only how much opportunity America still has to offer the newcomer to its shores; it shows 
also how much the newcomer to its shores has to offer to America. It was no purely 
humanitarian gesture of ours to let these people in, We profited enormously from it. 
We got some of the best minds Europe has produced in a generation. 


In music, we have recently been the recipient of such talents as those belonging 
to Arturo Toscanini, Bruno Walter, Wanda Landowska, Lotte Lehman, Ernst 
Krenck, Jaromil Weinberger, Darius Milhaud, Jarmila Novotna, and John Garris. 
Possibly of even more importance are the large numbers of yet unknown young 
musicians who brought the beginnings of their talent to this country and some of 
whose names in future years may be among our most illustrious. There were also 
a very large number of skilled but not brilliant musicians who are now employed 
as music teachers either in schools or privately. 

Many of the refugee stage and screen performers found ready acceptance here. 
Examples are Oscar Karl-Weiss, Mady Christians, Oskar Homolka, Albert Basser- 
mann, Sig Arno, Edith Angold, Adrienne Gessner, as well as directors and stage 
managers Paul Czinner, Otto Preminger, Erwin Piscatar, Herbert Graf, Berthold 
Viertel, and Max Reinhardt. Hans Kafka, in his “What Our Immigration Did for 
Hollywood—and Vice Versa”’” listed some ninety refugee screen actors, thirty-three 
directors, twenty-three producers, fifty-nine screen writers, and nineteen composers 
for films. 

The editor of the multi-volume Dictionary of American Biography, Dumas Ma- 
lone, is much interested in the effects of immigration on American culture; he re- 


= Id. at | 
*’ Pry, What Has Happened to Them Since, 147 Pustisuens’ Weexty 2434, 2437 (1945). 
"Kafka, What Our Immigration Did for Hollywood—and Vice Versa, Aufbau, Dec. 22, 1944 
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ports'® that twelve and one-half per cent of the subjects in that Dictionary were 
born outside the United States. Since the proportion of foreign-born in our popula- 
tion ranges from ten to fifteen per cent, it would appear that the foreign-born have 
been almost exactly as successful as the native-born. This is an even more remarkable 
record considering the language handicap which so many of the foreign-born must 
overcome, plus the fact that a large number of the persons represented in the 
Dictionary of American Biography have been prominent in the field of politics and 
statesmanship, one in which the foreign-born would have a serious handicap. It 
is worthy of note, says Malone,” 

. that our immigrants have done their proportionate part and that they have attained 
distinction, not often in politics of war, not primarily in business, but chiefly in literature, 
and the fine arts, in religious leadership, science and learning... . Into the American 
crucible our immigrants have poured not merely their brawn, but also their spiritual 
aspirations, their talents, and their brains. 


In general, these are the findings, too, of the President's Research Committee on 
Social Trends, which found that the distinction achieved by the foreign-born group 
as a whole, through the year 1929, was “remarkable,” in view of its relative size.?" 

Possibly the most significant statistical study made of the role played by immi- 
grants in the field of science is contained in a report by Stephen S. Visher.** He 
found that between 1903-1943, approximately 2600 persons in American Men of 
Science had been “starred” by vote of their colleagues as being leaders in research in 
their respective fields. Since to be starred your contributions must have occurred 
while in America, it is highly significant that about one-sixth of those starred 
were foreign-born, Of the total number of men starred in mathematics, thirty-one 
per cent were foreign-born; in anthropology, it was twenty-two per cent; in as- 
tronomy, twenty per cent; foreign-born represent about one-sixth the totals in 
chemistry, physics, physiology, and psychology; and there were lower, but still 
significant, percentages in anatomy, botany, and geology. 

By using Visher’s data as a basis, it is possible to make a reasonably adequate 
comparison of the relative proportions of foreign-born and American-born starred 
scientists. Despite the fact that complete accuracy would require an assessment of 
dates of birth, the analysis, nevertheless, shows clearly that scientists from low 
quota countries have acquitted themselves very well. The countries whose immi 


grants clearly appear proportionately to outstrip native-born Americans includ 
Austria, in anthropology, astronomy, chemistry, mathematics, pathology, physics, 
BY» BY, pry 
physiology, and zoology; Hungary, in geology, mathematics, and physics; Nether 
lands, in astronomy, chemistry, geology, mathematics, physics, and physiology; 
Russia, in astronomy, mathematics, pathology, physics, physiology psychology, and 
BY, ) BY psy 8) 


** Malone, The Intellectual Melting Pot, 4 Am. Scnoran 444, 446 (1935) 
2° Id. at 459 
*' Presipent’s Reseancu ComMMITTER ON Soctat Trenos, Recenr Soctaa. Teenvs $54 (1934) 


as é 
*? SrepHen S. Visner, Scientists STARRED, 1903-1943, IN AmpRiCAN Men oF Sctence 346-92 


(1947). 
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zoology; Scandinavia, in anatomy, anthropology, astronomy, chemistry, and mathe- 
matics; and Switzerland, in anthropology, astronomy, chemistry, mathematics, 
pathology, physics, physiology, psychology, and zoology. 

All in all, the facts are clear. Our immigrants from the small-quota countries 
have made significant and valuable contributions in the arts and sciences. Out- 
standing illustrations show the high quality of many of these immigrants, but of 
equal or more importance are the “nonprofessionals” in these fields who bring 
with them a love of learning and of beauty in whatever form it may be found. This 
leavening influence may well be their greatest contribution to America. 





IMMIGRATION AND OUR FOREIGN 
POLICY OBJECTIVES 


]. Donavp Kinostey* 


It has been said of the United States that we are the only nation to have reached 
the status of a great power without having fashioned a foreign policy. This is, 
undoubtedly, an exaggeration. We have forged, in the past, as much of a foreign 
policy as we have required. The truth is that foreign policy is only an adjunct to 
foreign relations, and in our case, both were circumscribed and episodic before 1914. 
Eastward, the European balance of power, skillfully and brilliantly maintained by 
England, was favorable to our growth and security. British control of the Atlantic, 
counterbalanced as it was by our own strategic preponderance in respect to Canada, 
presented no challenge to us. We required no policy toward Europe because the 
British Foreign Office had a policy which it effectively implemented. 

In a limited way, to be sure, we played a role in maintaining the European power 
balance through the Monroe Doctrine, first suggested to us by the British. But this, 
too, was effective, in large measure, because it was backed by English sea power, and 
we scarcely saw it as related to the balance of power in Europe in any way. 


Under these idyllic and historically unique circumstances, we were left free for 
more than a century to concentrate on our own internal problems: to populate our 


continental land mass, to press westward to the Pacific, to develop our domestic econo- 
my, and to stabilize our domestic political institutions. If we thought of the Old 
World at all, it was principally as a labor market, except among those of us who 
had just arrived ourselves. Then, we sometimes had other thoughts and other 
yearnings, as several score immigrant writers have indicated. But our nostalgia was 
tempered by the sweeping opportunities of a continental expansion and by the daily 
translation of the American dream. We did not entirely forget, and, from time 
to time, our remembrance was reflected in domestic politics and even in our foreign 
relations. But mostly we looked ahead rather than back. Millions came. Few 
returned. 

The image of America in the minds of Europeans during this period was sim 
ilarly circumscribed and positive. To a remarkable degree, it was not only sym- 
bolized by, but encompassed by, the Statue of Liberty, holding the torch of freedom 
on Bedloe’s Island. In this statue was embodied one of the greatest mother images 
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of all time, offering comfort, security, and peace to the oppressed, the disinherited, 
the dissatisfied. Looking toward Europe, its light showed across the Atlantic 
and burned deeply into the consciousness of all the peoples of Europe. The image 
was still bright, even after World War II, when four out of five of the million 
displaced persons who were resettled overseas by the International Refugee Organi- 
zation wished, as their first choice, to come to the United States. To many, it was 
a shock to discover that they could not do so, 

European statesmen and rulers did not, of course, think of America as the less 
privileged did. In the golden period before the lights went out, statesmen were 
not seeking a haven outside Europe. And since we had limited relations with 
them, they seldom thought of us at all. This is clear from even a cursory perusal 
of the voluminous memoirs left by Victorian diplomats and statesmen. When they 
did think of us, it was with a certain condescension as an underdeveloped area, or as 
a commercial market. Harold Nicolson has described the corporate unity of the 
European diplomatic corps in the days of the “old diplomacy”: the similarity of 
breeding, education, background, and aspirations among its members.’ Our repre- 
sentatives were not included in this exclusive club, which, for a century, managed 
the power balance in Europe and helped to preserve the peace. 

But while we played little role in the affairs of Europe before World War I, 
the circumstances of our history, and particularly of our immigration history, forged 
a series of significant bonds between us and the peoples of Europe: familial, cultural, 
ideological. For five generations of Europeans, the inscription on the base of the 
Statue of Liberty represented American policy, while the revolutionary dream of 
equal opportunity was closely enough approximated in the experience of the Eu- 
ropean immigrant to maintain its magnetism and its political magic. Thus was 
built, through the years, a moral strength in the eyes of Europe which has contrib- 
uted mightily to our emergence as leader of the western coalition. When we finally 
intervened directly in World War I to maintain the balance of power in Europe 
and to prevent Germany from wresting control of the Atlantic from Britain, the 
European world was prepared for the moral leadership of Wilson. However un- 
realistic the Wilsonian program, it reinforced the European image of America 
and American ideals. Nor was that image substantially blurred by the restrictive 
immigration legislation of the 1920's, as it applied to Europe. 

American attitudes towards immigration had, in fact, been undergoing a subtle 
change ever since 1880. By that time, we had come to the end of the period of 
unrestricted labor demand, and the organization of labor had reached a point where 
protests against the competition of foreign workers were mounting. After 1882, the 
federal government began to impose qualitative restrictions on European immigra- 
tion, though no attempt was made until 1917 to reduce the numbers of immigrants. 
The 1917 law marked finis to our traditional immigration policy, for its literacy re- 
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quirements were explicitly designed to limit the numbers of immigrants.’ It is 
significant that it was passed—as so much of our restrictive immigration legislation 
has been passed—over the veto of the President. The executive branch, charged 


with responsibility for the conduct of our foreign relations, has been traditionally 
hesitant in approval of restrictive and discriminatory measures. 

While congressional intent to limit immigration is clear in the legislative history 
of the 1917 law, the means employed were relatively ineffective. Immigration un- 
derstandably came to a halt with our entrance into World War I. But in 1921, we 
experienced a net immigration of more than 500,000. This, combined with a post- 
war fear of aliens and of “radical” ideas led not only to mass harassment and 
deportations, but to the emergency quota law of 1921, which inaugurated the present 
policy of severe restriction.’ The “temporary” approach of 1921 was made permanent 
in 1924, when we solemnly reversed our historic immigration policy vis 4 vis Europe 
and adopted, instead, a discriminatory program of restriction based primarily on 
national origins and rooted in dubious biological and anthropological assumptions.* 

That this historic departure did not more seriously affect our relations with 
Europe or the European view of America was attributable to a number of factors. 
Foremost among them was the imminent onslaught of the Great Depression. In 
the absence of economic opportunity, the stream of immigration was first reduced 
to a trickle and then, for a time, reversed. The economic crisis was followed by 
the second German attempt in a generation to shatter the European power balance 
and by World War II. In the years immediately following the war, the impact 
on Europe of our permanent immigration policy was cushioned by the provisions 
of the Displaced Persons Act of 1948, as amended in 1950,” under which nearly 
400,000 refugees and displaced persons were admitted, against the future “mort- 
gaging” of quotas. More recently, still, the “Escapee Program,” with its special pro 
visions for Italian and Greek immigration, has again provided an emergency escape 


hatch in the barriers raised toward Europe.° 


II 


But Europe, as we are currently rediscovering, is not the world. Indeed, it has 
been historically of far less interest to American statesmen and policy-makers than 
has Asia. And in Asia, the popular image of America and the impact of our immi- 
gration policies on that image have been far different. From earliest times, we as a 
people have looked toward the setting sun. When “manifest destiny” had run its 


* The principal congressional enactments during this period were: Act of Aug. 3, 1882, ¢. 476, 22 
Srar. 214; Act of March 3, 1891, c. 551, 26 Srar. 1084; Act of March 3, 1893, c, 206, 27 Sra. §69; 
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June 25, 1910, c. 395, 36 Sravr. 825; Act of March, 26, 1910, c. 128, 36 Svar. 263; Act of Feb. §, 
1917, c. 29, 39 STAT. 574. 
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continental course in the conquest of Texas and of California, we did not stop at the 
water's edge. 

It is, of course, doubtful that we could have stopped there had we wished. 
In the Pacific, we found no such secure bulwark as was represented by the English 
fleet in the Atlantic. While the European power balance extended through the 
colonial system to much of Asia—and even to Africa—its effective maintenance in 
the Far East could be assured only by a Pacific power. We quickly set about to 
become such a power and—for a time—dreamed of oriental empire.’ 

This is, of course, no place in which to review history in detail. But our interest 
in the Far East dated back to the early China trade and became major with the 
acquisition of California. In 1853, Commodore Perry showed the flag in Tokyo 
Bay and opened Japan to western ideas and trade, thus sparking a chain of events 
which ultimately led to Pearl Harbor. “It is self-evident,” he wrote at the time, 
“that the course of coming events will ere long make it necessary for the United 
States to extend its jurisdiction beyond the limits of the western continent, and I 
assume the responsibility of urging the expediency of establishing a foothold in this 
quarter of the globe. . . .”” 

Not long after, another naval officer, Captain A. T. Mahan, established himself 
as the outstanding theoretician of American foreign policy of his day. “Whether 
they will or no,” he wrote in his famous exposition of the relation of sea power 
to world status, “America must now begin to look outward.”® His vision, too, 
was focused upon the Pacific. 

Quickly, then, we built up our naval strength, acquired Hawaii, a foothold in 
Samoa, Guam. And then, in the war for Cuban independence, we acquired the 
Philippines. It was no accident that our leading theorists were navy captains and 
admirals. Throughout the expanse of the Pacific and its satellite seas, the gunboat 
became the symbol of America, even as the Statue of Liberty had become the symbol 
for Europe. 

This is, of course, an oversimplification, as any statement must be which attempts 
to summarize a vast complex of events occurring over nearly a century of time. But 
it is essentially true and sufficiently precise for the purposes of our present analysis. 
Certainly, following the conclusion of the War Between the States, we assumed a 
role in the Pacific not unlike that of the British in the Atlantic and became the 
guardians in that area of the world balance of power. Indeed, we entered into a 
kind of tacit partnership with England under which we helped to protect her posi- 
tion in Asia, while she protected ours in the Caribbean. It is significant, in this 
respect, that the “Open Door” policy in China, enunciated in John Hay’s famous 
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circular note of September 6, 1899, was urged upon us, in the first instance, by the 
British Foreign Office. The Sino-Japanese war had revealed the weakness of China 
to all the world, and all the world rushed in to stake a claim. The resultant 
scramble not only threatened the interests of the United States and the privileged 
position of Great Britain in the Far East, but the entire world balance of power. 
The “Open Door” policy was an intervention designed to limit the extension of 
European imperialism in China and, by this means, to preserve that power balance. 

From the outset, therefore, we played a power role in the Pacific, with our navy 
visibly to the fore. This fact has inevitably colored the Asian image of America. 
Whatever else a show of force may accomplish—and it may accomplish a great 
deal—it seldom endears one to those against whom it is directed; and the symbol 
of the Big Stick has never been an appealing one to the peoples of less developed 
areas. The point is but partially altered by the fact that our imperial aspirations were 
short-lived and that we were less brazenly imperialistic than others. We were 
identified with white colonialism and and with its overtones of racial superiority, 
even when (or perhaps, especially when) our objectives were benevolent. One 
may respect force, and its judicious exercise may even induce consent. But it is 
normally regarded with suspicion by those who do not possess it, even when it is 
employed in their behalf, One may learn regard for one’s “betters,” but the learn- 
ing only buries more deeply the resentment which grows in men when they are 
treated as inferiors by virtue of status. 


I have dwelt upon this at some length because it is crucial to an understanding 
of the problems we face in the great arc of Asia and the Middle East. Those prob- 
lems have been magnified by our past immigration policies and are made more 
difficult by our present ones. Throughout, discrimination based on color or colonial 
status, has been undisguised—a fact which has not escaped the attention of any 
informed person in the areas involved and has led to a long series of diplomatic 


protests from their governments. 

Our earliest policy towards oriental immigration was identical to that we applied 
in respect to European, Under the Burlingame Treaty of 1868,'° Chinese were spe 
cifically given the right to immigrate to the United States. But within a decade, 
anti-Chinese feeling became so strong on the West Coast that the abrogation of the 
treaty was demanded in the Congress. A bill to this effect was actually passed in 
1879, but was vetoed by President Hayes. However, the feeling was so intense that 
the President appointed a committee to negotiate a new treaty. The result was the 
treaty regulating immigration from China of 1880." 

This treaty marked the beginning of our traditional discriminatory policy. The 
first article provided: 
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Whenever in the opinion of the Government of the United States, the coming of 
Chinese laborers to the United States, or their residence therein, affects or threatens to 
affect the interests of that country, or to endanger the good order of the said country or 
of any locality within the territory thereof, the Government of China agrees that the 
Government of the United States may regulate, limit or suspend such coming or residence, 


but may not absolutely prohibit it... . 


That the prohibition against prohibiting was no more than a face-saver for the 
Government of China was shortly demonstrated. In 1882, President Arthur signed 
an act temporarily suspending Chinese immigration for a period of ten years and 
prohibiting the naturalization of Chinese.’* The law was subsequently extended 
until it became permanent.’® Except for a few students, the immigration of Chinese 
was, in fact, prohibited from 1882 until December 17, 1943, when President Roose- 
velt signed a repealer of the Exclusion Act.’* At that time, the Chinese were our 
allies in the struggle against Germany and Japan. 

The exclusion policy evoked a series of diplomatic protests by the Government 
of China, led to riots in China, and to organized boycott of our trade. The boycott 
of 1904-06 was so extensive and well-organized that it virtually destroyed our China 
trade. But the long-time results in terms of attitudes, of racial and international 
antagonisms, were far more serious than the loss of commercial opportunities. By 
such short-sighted racist policies, we helped to prepare the ground for the successful 
tour of Khrushchev and Bulganin in Southeast Asia and to provide a receptive 
setting for the speeches of Chou En Lai at the Bandung Conference. 

When, finally, the Chinese Exclusion Act was repealed and China placed on the 
same footing as the countries of Europe, the Chinese quota turned out to be 105.” 

Our treatment of Japan was equally well-contrived to lose us friends. Prior to 
1900, there was relatively little Japanese immigration into the United States, though 
larger numbers had emigrated to Hawaii. Nevertheless, the Japanese, too, were 
caught up in the hysteria of the “Yellow Peril.” In 1906, when the San Francisco 
School Board ordered segregated schools, Nisei were included with Chinese in the 
groups affected. The result was a wave of popular feeling in Japan which led to 
the famous Gentlemen’s Agreement of 1907, under which the Japanese Government 
itself undertook to refuse passports to Japanese workers wishing to come to the 
United States." Thus, for a time, “face”—that matter of infinitely vital importance 
in all eastern cultures—was saved for the Japanese. 

But we could not leave it at that. The Immigration Act of 1924"" included a 
Japanese exclusion clause, even though less than 250 would have been eligible to 
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** Act of April 27, 1904, c. 1630, § 5, 33 Svar. 428. For a brief summary of Chinese exclusion 
legislation, see 6 Docs. Am. For. Ret. 1943-44, at i -3-09, 612-16 (1945). 

** Act of Dec. 17, 1943, ¢. 343, 57 Star. 600. 

*© ProctaMaTION No. 2603, Feb, 8, 1944 (Immigration Quota for Chinese) 58 Srar. 1125 (1944). 

** See U. S. Comm'n or ImmicraTion, Report 125 (1908). For the full text, see 2 U. S. Dep’ or 
Srare, Papers Recatino ro THe Foreign Retations or THe Unirep States, 1924, at 337-71 (1939). 

'T Act of May 26, 1924, c. 190, 43 STAT. 153. 








Foreicn Poricy Osyecrives 305 


come in under the established quota system. The result was to destroy by a single 
act all the warm feelings created by our humanitarian help following the earth- 
quake of 1923 and to plant the seeds of bitterness which were not long in bearing 
fruit, 

Certainly, it must be clear that while the objectives of foreign policy are the 
furtherance of the interests of the nation concerned, the available means to achieve 
them are essentially psychological, economic, and military. I put them purposely in 
this order because I believe that the tests of history rank them in this order in terms 
of effectiveness. If this is true—or even approximately so—the image we reflect is 
at least as important in attaining our foreign policy objectives as the size of our 
guns or the extent of our atomic stockpile. Yet, the image we have ourselves built 
up in Asia, partly as a result of imperialistic ventures and of our support of colonial- 
ism, and partly as a result of our immigration policies, has produced a psychological 
setting in which our propaganda efforts are largely nullified. To the extent—and 
it is a very large extent—that the present struggle is one for the minds of men, we 
thus start under a handicap produced by prejudiced policies on immigration. 

This would have been less serious in its ultimate results had we, or the other 
western powers, wished to promote industrialization in Asia and thus to reduce the 
pressure of population. But neither we, nor anyone else, until very recent times, 
desired to take such a step. Economic aid and technical assistance, combined with 
defensible policies on immigration, may yet win the day. But it is very late, and 
we still have not understood the seriousness of the negative impact of our immigra- 
tion laws. 

Even after World War II, when we had become the leading power in the world 
and were deeply involved in every part of it, new immigration legislation reflected 
in its restrictionist policies an isolationism realistically dead for a generation. . Even 
more serious, from the standpoint of our foreign objectives, it again projected the 
old racial prejudices and those against peoples still in a colonial status. The Immi- 
gration and Nationality Act of 1952, popularly known as the McCarran-Walter 
Act,’® retained the quota principle and the national-origins formula of the 1924 
Act. It was almost as though nothing had happened in the world during a revo- 
lutionary period when it was actually set on end. Almost, but not quite. The 1952 
Act did repeal the Japanese exclusion provision, allot to Japan a minimum quota, 
and make Japanese eligible for naturalization. This was, without any doubt, a 


major step in the right direction.’® 

But it carried forward other irritating and questionable policies and added one or 
two new ones equally well designed to make life difficult in the State Department. 
In the Act of 1917, Congress had flagrantly displayed the racist basis of its thinking 


14966 Srar. 163, 8 U.S. C. §§ 1101-503 (1952). 
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by establishing the so-called Asiatic barred zone.”® The relevant provisions flatly 
declared that natives of a large area of Asia and the Pacific were ipso facto inad- 
missible as immigrants, without regard to any other considerations. The barred zone 
included parts of China and all of India, Siam, Burma, the Malay Archipelago, the 
East Indies, and the Polynesian Islands. The prohibition was continued in the 
Act of 1924. While the McCarran-Walter Act liberalized some of the restrictionist 
features of the earlier legislation in respect to Asia, it retained the idea of the barred 
zone in the guise of the “Asia-Pacific triangle.”** This vast area, somewhat larger 
than the barred zone, has been assigned a total annual quota of 100 visas, in addi- 
tion to minute separate quotas for countries within the area. But at the same time, 
the law provides that any prospective immigrant, regardless of his place of birth, 
who is “attributable by as much as one-half of his ancestry to a people or peoples 
indigenous to the Asia-Pacific triangle” is chargeable either against the quota of the 
triangle or against that of the country of his Asian ancestor. Thus, a British national, 
born in London of a British father and a Burmese mother would be charged, not 
against the ample British quota, but either against that of Burma or the 100 visas of 
the Asia-Pacific triangle. 

This is hard to defend on any ground. The numbers involved in a nondis- 
criminatory approach would be so small as to be insignificant. Yet, the prop- 
aganda value of such discriminatory provisions to those nations or groups hostile 
to the United States is obviously enormous. It is, moreover, being fully exploited 
by the Russians in their “New Look” policy. 

The 1952 Act also underscored racism and a bias against colonial peoples by its 
provisions in respect to the western hemisphere. Even under the 1924 Act, a native 
of a colonial dependency in this hemisphere could enter under the quota of his 
mother country. Under the McCarran-Walter Act, this is changed. Separate quotas 
of 100 have been allotted to such dependencies, and the British quota, for example, is 
no longer available to Jamaicans.”* 

All of this might be a matter only for our own consciences were it not for the 
palpable fact that provisions like the ancestry test for Orientals and the barriers 
against the colonial peoples of the western hemisphere play squarely into the hands 


of our adversaries in the great struggle now going on to establish a new balance of 
power in the world. Through our immigration policies, we have managed to rub 
salt into the deepest wounds of two-thirds of the people of the world. Moreover, 
as we do not tire of pointing out to the Russians, deeds speak louder than words. 
It is difficult for the Voice of America to explain away what we are doing in these 
fields, At the moment, when we are calling for a united free world opposed to Com- 
munism, our immigration policies are based on invidious distinctions among coun- 


tries and nationalities, including the very countries we wish to ally with us. 
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Ill 

In a famous observation, applicable to post-war Europe, Sir Wilmott Lewis re- 
marked that “we have chaos, but not enough to make a world.” What he most 
certainly had in mind was the dissolution of the balance of power in Europe as a 
result of the war, and in Asia and the Middle East as a consequence of the collapse 
of the colonial system. In both instances, a considerable volume of chaos followed; 
but enough residue remained of the old system to make an entirely fresh start both 
inadvisable and impossible. 

Thus, Humpty-Dumpty having tumbled from the wall with a crash, has now 
to be put together again with different materials and a radically altered shape. In 


the process, we are understandably undertaking to keep as much as we can and 


to fashion new pieces and new combinations of pieces to replace those shattered 
beyond recall. This is an arduous, a delicate, and a dangerous undertaking. But 
it is an unavoidable one, and is, in summary, what we are about. 

We are, consequently, squarely in the midst of that agonizing reappraisal of 
our world role and our foreign policy objectives which Secretary Dulles periodically 
implies is still around the corner. We have, in fact, been engaged in it ever since 
we belatedly discovered that we could not safely leave a power vacuum where the 
Axis powers formerly stood and since we first began to understand the threat posed 
to our whole way of life by Russian imperialism when combined with the Com 
munist religion. 

As is our custom, we have adjusted to our altered position in the world by fits 
and starts and have proceeded by zig-zags rather than along straight lines. Our 
tactics, even though confused and uncertain, have been generally better than our 
strategic conceptions, as befits a pragmatic people suspicious of general principles. 
Perhaps our most serious aberration has been to confuse our principal objective of 
restoring a stable balance of power (without which there can be neither security 
nor peace in the world) with the messianic and visionary objective of eliminating 
Communism, or even socialism, from the world. This has made difficult the de 
termination of priorities among immediate objectives and has frequently plagued us 
in our choice of means. It has resulted in a substitution of ideological slogans for 


” 


programs and in a whole series of verbal “brinks,” “unleashings,” and “liberations” 
which had little relation to reality or to policy objectives. It is doubtful if any of 
this bewildered our antagonists, but it did serve to confuse our own people and to 
confound our allies. There have even been times when it has seemed to confuse 
our leaders, 

But with it all, we have not done too badly, if we consider how far we have had 
to come. We have been groping our way in a new world with few familiar land- 
marks and adjusting ourselves to an unaccustomed status in that world, Under the 
circumstances, it is hardly surprising that so many obsolescent ideas and preconcep- 
tions still enter our thinking. Humpty-Dumpty was pretty well smashed up, and 
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it will be some time before the new pieces are fashioned and he is wholly restored 
to his wall. 

To a remarkable degree, the difficult but exciting world in which we find our- 
selves today is of our own making. The major forces which have shaped it can 
be readily traced to the ideas of the American and French Revolutions, the Emanci- 
pation Proclamation, and the Wilsonian notion of the self-determination of nationali- 
ties. These ideas, in one form or another, acting and reacting, have combined 
to shatter the power structure of the world and to usher in a period of revolutionary 
instability. The old power system was based essentially on an intricate balance 
of forces among all the great colonial powers, Whatever its faults—and they were 
manifold and manifest—it preserved the peace until upset by the challenge of 
Germany in the West and Japan in the East and by the subsequent disintegration 
of the whole colonial system. 

Twice, we ventured out of our accustomed seclusion to attempt to restore the 
balance as we had known it. Twice, we destroyed the physical force of the aggres- 
sors. But we could not, by military means, restore the moral force of the old order 
nor check the sweep of revolutionary ideas. As Dean Acheson has rightly said: 
“Force can only overcome other force. When it has done this, it has spent itself 
and other means of influencing conduct have to be employed.”** In 1918, we naively 
hoped the balance of power had been restored by the single act of our military 
intervention, and we withdrew into our borders to enjoy the results. In 1945, con- 
fronting the Red Army in Berlin, the rubble of a devastated Europe all about us, 
we started down the long road to understanding that a secure balance of power could 
be achieved only through our sustained leadership and efforts.* The measure of 
our understanding has been the Truman Doctrine, the Marshall Plan, NATO, Point 
Four, and collective interdiction in Korea. These are all facets of a single effort. 
They are aimed, not at the destruction of Soviet power, but at its containment, with 
a view to achieving a new balance of power which may secure peace in the world. 

There have, of course, been vocal minorities who have not agreed with this 
objective and who have failed to realize that checks and balances are as important 
to international peace and security as they are to domestic freedom. There have 
been those who would make the world-wide destruction of Communist power the 
prime objective, whatever its costs in life or in our democratic way of life. But 
these have been minority views, capable of causing shifts in tactics but not in goals. 
The goal has remained an equilibrium of power. “The international relations of 
our modern world,” Louis Halle observes, “as they tend to fall into a balance of 
power, tend to be relations either of association or of opposition.”*° What we, 
therefore, have been attempting to do is to associate as many peoples with us as 
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possible. While Russian methods have obviously differed from ours, their goal 
has been identical. The result of these opposed efforts has been the Cold War. 

Our own efforts have been conspicuously successful in Europe, where no outright 
Soviet successes have been scored since the coup in Czechoslovakia, and where we 
have largely succeeded in fashioning a coalition. Our allies there may shudder at 
our impetuosity and chafe at the notion that they should constantly show gratitude 
for measures we have undertaken in our own self-interest, but these are surface 
irritations. Our differences are within the family and are viable. 

The situation in Asia and Africa is altogether different. In these areas—with a 
few notable and understandable exceptions—we have been able to secure no more 
than an uneasy neutralism. I shall not argue here whether a neutral “third force” 
might not ultimately become a stabilizing factor in the world power balance. The 
point is that in these areas, as in Europe, our aim has been association rather than 
neutralization. In this, we have so far failed. The reasons for this failure are 
directly related to the theme of this paper. 

It is undeniably difficult for a people who have generally been as well-intentioned 
as we have been and whose adventures in colonialism were so casually brief to realize 
the depth of the revolution which is sweeping Asia and Africa or the ideological and 
emotional elements composing it. The fuel which feeds the revolution is a subtle and 
highly volatile combination of nationalism, racial sensitivity, and economic aspira- 
tion. Its ideology is egalitarian, pacifist, and socialistic, and its emotional drive is 
supplied by the deep resentments and racial antagonisms produced in a century and 
a half of white supremacy and of white exploitation. It is prideful and overly 
concerned with the restoration and preservation of face. As Nehru himself has 
commented, “Psychology counts and racial memories are long.”*® 

Against this background, SEATO Pacts, military assistance and maneuvers, de- 
fensive alliances, have little appeal. Indeed, they may react adversely, for they once 
more evoke the ancient image of the gunboat and of naked power. Nor do prideful 
people appreciate even technical assistance with obvious strings attached. These are 
real difficulties, but they do not constitute the nub of the problem. 

What we are really up against in the whole vast, uncommitted area is a suspicion 
of our intentions, our methods, and our ideals. This was clearly evident in the 
proceedings at Bandung, where consideration of four key issues dominated the 
conference: colonialism, racism, economic development, and peace.*’ In the eyes 
of much of Asia and Africa, we are suspect on each of these, not because of our 
current foreign policy, but because either of what we have done in the past or of what 
we are still doing in our own domestic affairs. 

The day has passed when a clear line can be drawn between domestic and 
foreign policies. What a nation does speaks louder than what it professes, and 


*° Cuesrer Bowes, AMBAssavor's Report 54 (1954). 
*7 For an illuminating analysis, see Custer Bowes, Tue New Dimensions ov Peace 218 ef seq. 


(1955). 
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modern means of communication make certain that what we do, even in internal 
matters, will quickly be known throughout the world. To more than a billion 
uncommitted people, our practices in terms of racial equality and respect for in- 
dividual dignity have far greater meaning than all the broadcasts of the Voice of 
America combined. Discriminatory provisions in our immigration laws, based on 
archaic and demonstrably false assumptions of racial or national superiority and of 
the inferiority of colonial peoples, subvert our efforts to form a free coalition, play 
squarely into the hands of Communist propagandists, and constitute a disruptive 
factor in the search for peace. These are luxuries we can ill afford in the present-day 


world, 








THE REFUGEE STATUS: CHALLENGE 
AND RESPONSE 


Ricuarp Rossins* 


I 


No consideration of American immigration law today would be complete without 
some reference to that familiar type of immigrant—the refugee. The case for the 
refugee’s inclusion requires no elaborate documentation. East and West, in As. 
no less than Europe, wars, revolutions, and conflicts among nation-states have pro- 
duced innumerable forced migrations. We have an indelible impression of these 
populations in flight, whatever the label selected to describe them—refugees, dis- 
placed persons, expellees, deportees, escapees. True, we Americans have been pro- 
tected so far from actual population displacement, save those of us of Japanese 
descent who were victims of a policy of forced relocation during World War II. 
But we are conscious, nonetheless, of the refugee problem abroad, if only because 
we are continually weighing our tradition of asylum for victims of persecution 
against the realities of our basic immigration legislation now embodied in the 
McCarran-Walter Act. 

Definitions of refugees abound, some emphasizing the broad legal, moral, or 
sociological character of the problem, others the extent to which specific groups meet 
the test of refugee status. For want of space, we may hold to the brief definition 
utilized in Europe since World War II and recently incorporated, ambiguities intact, 
into the United Nations Convention on the Status of Refugees: the refugee is one 
who, “owing to well-founded fear of being persecuted for reasons of race, religion, 


nationality, membership in a particular social group or political opinion, is outside 


the country of his nationality and is unable or, owing to such fear, is unwilling 
2 


to avail himself of the protection of that country.”* Although persons whose flight 


is internal within a nation-state, members of ethnic groups returned to a “mother 
country” after decades of separation, persons uprooted by famine and flood rather 
than by political fiat all know the condition of displacement too, they are not in- 
cluded in the United Nations’ general definition. Without such fringe types, the 


* B.A. 1946, Brooklyn College; M.A. 1948, Washington State College. Instructor in sociology and 
anthropology, Wellesley College. Studied various aspects of postwar refugee problems in western 
Europe under Fulbright grant, 1949-50. Co-author [with Donald R Taft], INrexNATiIONAL MicraTions 
(1955). Contributor of articles on immigrant and other minority group problems to various periodicals 

*66 Srar. 163, 8 U. S. C. §§ 1101-503 (1952). 

* For the full text, see James M. Reap, Macna Carta ror Rerucees 25 (U. N. Pub. Sales No 
1953.1.33). On definitions for the interwar period, see Joun Horr Simpson, Tue Revucer Paostem 4 
(1939). On the legal problem, see Jacques Vexnanr, Tue Rerucer in rue Posrwan Worn 4-9 (1953) 
In Vernant's view, the legal status of the refugee is established when he has left the state of which he is 
a national as a result of political events and persecutions which transgress recognized moral principles 
But how can consensus be reached among nations as to what constitutes a breach of moral principles? 
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world-wide refugee population today is said to number about fifteen million; with 
the fringe types included, the figure jumps to about thirty million. These estimates 
are, of course, highly unreliable owing to continuous changes in the state of interna- 
tional tensions. . 

Neither the debate over definitions nor the disagreement over round numbers, 
however, constitutes the heart of the refugee matter. The crux of the problem lies 
rather in the complex relationship between the status of refugee and the status of im- 
migrant. The striking aspect of refugee movements is their transitional character. 
Will refugees be offered the opportunity to achieve the more concrete status 
of immigrants, and after that, the ultimate status of citizen? What are the refugees’ 
expectations of exchanging the unrewarding life of temporary camp communities 
for a permanent place in a viable community overseas? How are refugees, destined, 
faute de mieux, to settle permanently in the country which grants them temporary 
asylum, to find a solid niche in the social structure of that country? These are the 
questions of moment. 

Only comparatively recently has the distinction between immigrant and refugee 
status become directly relevant to American immigration policy. Americans have 
usually been concerned not so much with separating the expelled from the voluntary 
immigrant, as with emphasizing the adjustment made by all kinds of newcomers 
to the American scene. If every schoolboy knew that many colonial settlers came 
to this country in flight from religious persecution in Europe, he knew equally well 
that the push-and-pull of economic conditions were also a factor. (What was often 
concealed from him was the ironic fact that the refugees from religious intolerance 
in the Old World frequently failed to practice tolerance of diversity in the New!) 
During the nineteenth century, the German refugee intellectuals from the revolution 
of 1848 mingled with the mainstream of German immigration; the Jewish victims 
of pogroms and the Jewish victims of poverty struggled together to build a new 
life on New York’s lower East Side. After World War I, however, two fundamental 
changes occurred: in the United States, quota immigration—refugee or otherwise— 
was sharply reduced; but in Europe itself, refugee groups available for emigration 
were sharply increased as the new dictators began systematically to practice mass 
expulsion of “undesirables.” The refugee question had then to be rephrased for 
Americans: how maintain over-all immigration restrictionism and, at the same time, 
make a place for some of the new refugees as a mark of our faith in the tradition 
of asylum to the oppressed? It is not in the least surprising that the “restrictionist 
thirties” witnessed the admission of some 200,000 refugees from German-controlled 
areas, a little over half of them Jewish—this at a time when public opinion polls 
showed two-thirds of the population opposed to an additional refugee influx, even 
within the quota limits.? The welfare organizations sponsoring the admissions did 
not feel they were in conflict with general immigration policy; they spoke rather of 


* See The Fortune Quarterly Survey: X11, Fortune, July 1938, p. 36, at 80; The Fortune Survey: XX, 
Fortune, April 1939, p. 84 at 102. 
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special emergencies and the urgent need to organize a rescue operation for Jewish 
and non-Jewish victims of Hitlerism. 

When the termination of World War II confronted the Western Allies with 
another great mass of refugees and displaced persons, the American Congress took 
up anew the immigrant-refugee equation. There were those who argued that a 
restrictive policy had to be strictly maintained, refugees or no refugees. There were 
those in the middle who favored continuation of the national-origins quota system, 
but with allowance made for “emergency” refugee visas. And there was that small 
minority which urged a sweeping revision of the entire quota system, the end-result 
of which would be the assignment of “functional” priorities, regardless of place of 
origin, to dependents, workers with special skills, and refugees meriting asylum.‘ 

Over the last decade, Congress has pursued, as one might have expected, a com- 
promise course. While the quota system has been maintained intact, a series of 
dispensations have been made for refugees. So long as sentiment supported partici- 
pation by the United States in the international approach to the refugee problem, 
congressional intent could be translated into reasonably effective legislation. Under 
the Displaced Persons Act,” about 400,000 displaced persons entered this country on 
special quota visas,° though Congress maintained a restrictionist hold on the opera 
tion by developing a novel “mortgaging” system.’ ‘Today, however, the patchwork 
solution is increasingly self-defeating; the effort to match regular immigrants, “sur- 
plus peoples,” and refugees with the various national quotas has met with only fair 
success. The bumbling provisions of the Refugee Relief Act of 1953" are traceable 
not simply to the guile of individuals, as charged by such critics as Edward Corsi, 
but to congressional reluctance to face up to the immigrant-refugee relationship.” The 
way to proceed would appear to be to develop an immigration policy flexible enough 
to cope with the periodic refugee emergencies within the framework of a general 
admissions system, The way not to proceed would appear to be to continue to pass 
special refugee legislation either wholly at odds with the regular admission system 
or haphazardly attached to it. 


*See generally Hearings before the President's Commission on Immigration and Naturalization, 82d 
Cong., 2d Sess. (1952). The last proposal was advanced by the Commission in its report, Whom We 
Shall Welcome 117-23 (1953), and was incorporated in a bill introduced by Senator Lehman (D., N. Y.) 
in 1955. S. 1206, 84th Cong., 1st Sess. (1955). 

*62 Srar. 1009 (1948), as amended, 50 App. U. S. C. §§ 1951-63 (1952). 

* See U. S. Disptacen Persons Comm'n, Tue DP Srory 77-83 (1952). 

762 Srar. 1010 (1948), as amended, 50 App. U. S. C. § 1952(c) (1952) Up to one half of the 
visas assigned to displaced persons from small countries—which had exhausted their regular quotas—were, 
by virtue of this provision, charged against future quotas; future regular immigrants thus “paid for” 
present refugee immigrants, 

"67 Srar. 400, as amended, 50 App. U. S. C. A. § 1971 (Supp. 1955). 

*On the strange “affaire Corsi” and the administration's unwillingness to further its own refugee 
legislation, see Edward Corsi, My Ninety Days in Washington, in Tue Rerorrer Reaoen 44 (Max 
Ascoli ed. 1956). It would appear that the Eisenhower administration obtained its weak refugee law 
only by pledging to ignore altogether the larger and related question of a revised immigration policy. 
The refugee law was aimed at placating the liberal welfare organizations, on the one hand, without 
antagonizing powerful restrictionist sentiment in Congress, on the other. On these matters, see Rorty, 
Our Broken Promises to the Refugees, 20 ComMENTARY 301 (1955). 
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Over and above American immigration policy, what are the images evoked by 
these two status categories, immigrant and refugee? Conditions differ so markedly 
according to region and type of ethnic group involved that any simple set of dis- 
tinctions is bound to be unsatisfactory. Nevertheless, some rudimentary distinctions 
may be drawn. Fundamentally, the refugee’s status is that of “victim of persecu- 
tion.” He belongs to a group violently uprooted by war or state decree. He is 
temporarily homeless, the word “temporary” importing several months or possibly 
several years. His ultimate destination is uncertain. He is likely to show greater 
psychological strain than is common among traditional economic migrants. And 
as a kind of ethical compensation for the tenuous quality of his status, he has a 
legitimate moral claim upon host state or international community for legal pro- 
tection, social assistance, perhaps overseas resettlement. 

Once arrived in a country of reception, however, the refugee is at the threshold 
of status transition. He is, henceforward, the immigrant from abroad seeking 
permanent residence. His distinguishing mark, like that of the immigrant, is na- 
tional culture difference, though his status as a victim of persecution or his ethnic 
ties with the host population may mitigate somewhat the most serious clashes of 
culture. With the economic migrant, he takes his place in the domestic labor 
force, hoping for parity with other foreigners in the quest for employment. It is 
natural that as public awareness of the refugee’s painful experience begins to fade, 
his socioeconomic status should approach that of other foreigners. Legally, the 
refugee now assumes the status of resident alien, unless he is fortunate enough to 
gain immediate acceptance as citizen in the new homeland. In the United States, 
the transition in legal status does not seem a matter of pressing importance; once ar- 
rived, the refugee is, in principle, the same kind of resident alien as the regular 
immigrant. In the Old World, however, the sequence refugee-to resident alien-to 
citizen is not always an orderly one. It is not uncommon for the refugee-alien to 
face unexpected crises over his passport, to find himself without adequate legal 
protection, to be suddenly detained as a candidate for expulsion (refoulement).'° 

There is, then, a continuing and involved relationship between the status of 
refugee and that of immigrant. The two categories seem most divergent at the 
source of emigration and during the voyage between countries. Then the refugee’s 
situation is the more chaotic, his outlook the more bleak. This is especially so where 
the refugee is also legally stateless—that is, when no government recognizes his legal 
claim to citizenship. Not that the modern economic immigrant is altogether free 
of problems; he, too, must suffer a sea-change in transferring from one culture to 
another, But in his case, a degree of order and purpose prevails—he has left a 
definite place behind, he looks ahead to a specific community, and if trouble ensues, 
he can obtain the legal protection of his consul. In any event, however, by the 
time the terminal point of the migration is reached and refugees and immigrants 


' See SIMPSON, Op. cit. supra note 2, for many examples 
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have won admission to countries of reception, the status distinctions begin to dis 
appear. As we have seen, the American emphasis is on the absorption of refugees 
into the body of general immigrants, who assume status positions according to race, 
color, religion, or national culture. Elsewhere, however, refugees may undergo con 
tinued persecution in the host countries while other types of immigrants escape 
discriminatory treatment. Or they may remain marginal to the community, sharing 
in the new culture but hoping for a change in political climate that would permit 
their return to their countries of origin: thus, the Spanish refugees in Mexico, 
readily absorbed into Mexican culture yet not of it. Conversely, that small band, 
the elite refugee artists and scholars, may win acceptance abroad as symbols of 
the need to preserve creative intelligence from the blight of dictatorship: thus, 
Einstein’s science and Casal’s musical art, as against the Hitlers and Francos of 
Europe. Again, refugee groups may be found in a sort of social limbo, expelled by 
one country, unwanted by the countries to which they flee: thus, the Arab refugees 
in West Jordan, It is obvious that the determination of final status for refugees is 
dependent upon a great many factors, and the list of examples presented does not 
begin to exhaust the number of possibilities for status transition. 

In an era of great social instability, chance and fortuitous circumstances must 
be considered important elements in determining the refugee-immigrant relation. 
A concrete example serves better than a general discussion: The German-Jewish 
refugees who came to the United States on the eve of World War II were able, in 
the main, to bypass many obstacles encountered by regular immigrants. A middle 
class background, a comparatively wide range of occupational skills, educational ad- 
vantages, a determination to cut ties permanently with Germany, and a strong 
measure of support from American Jews and non-Jewish liberals—all aided the 
group to make a sound, diversified adjustment to American life.’ If there was 
some dissatisfaction among the refugees over downgrading in socioeconomic status 
and some tendency among Americans in contact with the refugees to stereotype 
from unfavorable individual experience (giving rise to the image of “ungrateful” 
or “arrogant” refugee), the German-Jewish group moved steadily, nonetheless, from 
refugee status, to resident alien status, to citizenship. By way of contrast, German- 
Jewish refugees caught in France on the eve of World War II and unable to re 
migrate discovered that in the country of asylum par excellence, xenophobia had 
reached a point where one’s status as refugee only complicated an uncertain position 
as German and Jew. The downward path led from the anti-Semitic, police-state 


practices of the Daladier regime to detention and deportation during the Occupa 


tion.'* Of course, this is only an illustration; it does not purport to stand as an 
index to the traditions of asylum in France or the United States. 


The parallels and contrasts drawn above, however, still do not provide a clear, 


*? See Maurice Davie, Rerucers in America ce. 9, 10 (1947) 
'* See generally Anse A. Grassbernc, A La Recuercne p’une Patate; La France pevant L'IMMicRA 


TION (1946). 
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succinct, and satisfying answer to the question: what is the special distinctiveness 
of the refugee status? Reverting to our earlier description of an abstract refugee 
status, three working generalizations, qualified, once again, as to time and place, are 
suggested: First, it seems indisputable that social disorganization is both more 
extensive and more intense among refugees than among immigrants. Second, the 
very fact that the refugees’ condition brings with it great social and psychological 
strain makes it all the more probable that a response to their plight will be evoked 
among peoples not directly affected by the refugee problem themselves, but con- 
scious of its tragic dimensions. In considerable measure, that response can be termed 
ethical or moral in character, And third, when the desire to come to the assistance 
of refugees is translated into actual policy, it is likely most effectively to be realized 
if guided by an international organization empowered to seek commitments from 
member nation-states. These general aspects of the refugee problem warrant brief 
appraisal before attention is turned to specific refugee groups in various regions of 
the world. 

No one has portrayed more incisively the scope of social disorganization among 

European refugees than has Hannah Arendt in her recent work on the growth 
of totalitarian systems. She holds that the price we pay for an increasingly rigid 
nationalism is measured both by the greater number of persons expelled from one 
state and by the reluctance of other states to grant the expellees refuge and safety. 
As a result, “whoever was thrown out of one of these tightly organized closed 
communities found himself thrown out of the family of nations altogether.”’* 
In other words, disorganization means loss of identification with one’s social com- 
munity, not merely disruption of one’s life inside the community. This decription 
of refugees and stateless persons, caught, as it were, in a no-man’s land between 
communities, suggests a Kafka-like social disorder. Of course, so sweeping and 
forbidding an indictment needs qualification. There is evidence that the psycho- 
logical impact of “displacement shock” is very variable among different refugee 
families.’* Indeed, some refugee groups display a surprising resiliency, a strong 
desire to recreate a primary group existence similar to that achieved before dis- 
placement, and this persists even in the detention camps which epitomize Arendt’s 
thesis.’ Yet, even with these reservations, the refugee problem in both Europe 
and Asia still remains a telling example of how far we can be carried from the 
fundamental principle that men stand in need of an organized social community 
so that they may assert, paradoxically, their very uniqueness and individuality. 

If this were all, then the refugee plight would be one of unrelieved gloom. 
There would be widespread disorganization, in Arendt’s terms, and no reorganiza- 


'* Hannan Arenpr, Tue Ornicins or Toratrrarianism 291 (1951). 
'* There are many moving descriptions of “displacement shock” and severe social disorganization 
nong refugees, but few structured psychological studies. For some examples of the latter, see H. B. M. 
Murrny, Puiour anp ReserrLemMenr (1955). 
'’ See, eg., Leo Souwarz, Tue Repeemers (1953); Karuexine Hurme, Toe Witp Prace (1953); 
Riesman, Some Observations on the Limits of Totalitarian Power, 12 Antiocn Rev. 155 (1952). 
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tion. But a countervailing force is present, waiting to be developed. To repeat 
our second general proposition: the great social disorganization involved in mass 
expulsion can—not must—stimulate a correspondingly greater measure of assistance 
from peoples in the more distant, safe communities. Assistance springs, in consider- 
able degree, from a sense of moral compassion, the expression of which is the coun- 
terpart of the refugee’s status as victim of persecution. Here is a sort of international 
ethic, whether secular or religious, a modern version of the ancient tradition of 
asylum. It eventuates in sponsorship of emergency relief, in support for refugee 
rehabilitation projects abroad, or, most significantly, in revisions of immigration 
laws sufficient to permit some of the refugees to gain admission to one’s own coun- 
try. No amount of shallow sociological theory about the relativism of ethical codes 
in the West, no contention that discussion of the moral element is but an unsup- 
ported “value judgment,” can obscure the ethical aspects of the refugee problem. 
This is not to say that the ethical obligation felt among populations not directly 
touched by the refugee plight is a simple, clear-cut matter. On the contrary, the 
moral factor is complex, diffuse, and often subordinated to other considerations. 
The status of the refugee as victim of persecution is the stimulus for the work of 
such organizations as the American Friends Service Committee or the Catholic 
agency Caritas, to whom the problem is primarily ethical. But it must be re 
membered that the refugee can also present himself as an immigrant seeking ad- 
mission to a country whose people are concerned more with their own employment 
situation than with intricate ethical questions. Moreover, the moral factor is always 
worked into an institutional setting, so that the refugee question is meshed with 
the debate over political and economic policy. If the necessity to “help alleviate 
suffering overseas” is “sold” to the domestic policy-making body on the basis of 
“filling gaps in our labor supply” or “striking a blow at communism,” its presence 
may yet be acknowledged. In an abstract way, everyone is for asylum to refugees, 
as everyone is against sin, but policy formation, even in the best of all possible 
democratic societies, is a matter of shades of gray, and ethical impulses are as sub 
ject as any other to the conflicts and compromises of the political process. It should 
be added that the moral factor is equally complicated on the refugee side. Many 
refugees do not want to be viewed solely as victims of persecution, in need of 
“international charity.” They aspire, and rightly so, to the more meaningful 
status of immigrant in a new country, where opportunities for work and family 
security are mingled realistically with the usual obstacles to immigrant adjustment. 
But even when the issue of persecution is paramount, refugees are not thereby 
stripped of all their other values, attitudes, and social backgrounds. Some refugees, 
for example, are too old to fit into the labor force effectively; and, as victims of 
persecution, although they have the sympathy of governments overseas, they are not 
wanted as immigrants. It happens, too, that refugee groups can be narrow and 
chauvinistic in their outlook, however logical the assumption that as victims of 


intolerance, they ought to strengthen their bonds with other abused minority groups. 
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A moral issue is probably posed most forcefully along these lines when the 
refugee group seeking assistance is presumed to be accountable, in some way, for the 
mass expulsion of other groups in the past, whether by active deed or by acquiescence 
in a government's policy. The obvious case is that of the German ethnic minorities 
(Volksdeutsche) and Germans from territory taken over by Poland (Reichs- 
deutsche), who were driven into rump Germany by East European governments at 
the close of World War II. They had an authentic refugee status; they endured 
extreme social disorganization; they needed international assistance. But these were 
enemy people, “associated” both with the Nazi program of internal subversion of 
governments, and with the deportation and massacre of non-German peoples, Did 
the United Nations countries, which had suffered years of Nazi exploitation, have 
a moral obligation to support these refugee groups? Or was it simply a matter of 
do unto others... ? The answer to the question had to be of mixed character. As 
enemy people, the German refugees did not come under the United Nations man- 
date; they were supported directly by the West German government and private 
welfare agencies. But the Allied powers contributed massive sums to the restoration 
of the West German economy and social structure, which greatly facilitated the task 
of refugee absorption. And the American Government authorized the admission 
of 54,000 Volksdeutsche under the terms of the Displaced Persons Act.’® On the 
other hand, the postwar Czechoslovakian Government, having experienced sub- 
version on the part of its German minority, expelled the entire Sudetan group, the 
apolitical along with the active Nazis and traitors. If President Benes’ resolution 
of the moral dilemma was understandable, it was also certainly unwise; mass ex- 
pulsion in retaliation for mass expulsion only creates greater social disorganization." 

With all the grave difficulties in arriving at consensus as to what is ethically 
right or wrong in establishing policy toward uprooted peoples, it still seems reason- 
able to assert that the refugee problem generally structures a set of moral choices.'® 

‘© 64 Srar. 226 (1950), 50 App, U. S. C. § 1961 (1952), amending 62 Srar. 1013 (1948). 

*” Retaliation in kind represents, as well, a breach of moral principles in the sense meant by Vernant. 
Anti-Nazi countries are placed in the uneasy position of defending policies against which they had 
earlier waged unceasing war. To some degree, the view that “the whole German population is responsible 
for Hitler” echoes the Nazi racist view that “the whole non-German population is racially inferior.” On 
this problem, see Donato R. Tarr ano Ricnarp Roppins, INTERNATIONAL Micrations 246-47 (1955). 

"There is an interesting parallel here betwecn the international refugee problem and the American 
Negro problem, defined as a “moral dilemma.” See Gunnar Myrpar, THe American DiLeMMa 3-25 
%1945). The American Creed, Myrdal observes, with its emphasis on equality of opportunity, stands 
in opposition to discrimination against Negroes, South and North. Similarly, there is tension between 
an “international creed,” based on asylum for the displaced, and the reality of restrictive immigration 
policies and hostility to refugees. However, the analogy should not be pursued too far. In the first 
place, “moral dilemma" is not an adequate explanatory framework. As has been noted, anxicty about 
ethical contradictions need not result at all in group activity, in policy formation. Myrdal's premise, em- 
ployed in oversimplified fashion by others, leads to an evasion of the prime fact that the uses and abuses 
of power give direction to ethical impulses. Diffuse ethical creeds gain social force in being submitted 
to the exercise of power by legislatures, business groups, unions, courts, and bureaucracies. More to the 
point here is the difference between population displacement across national boundaries and a race 
problem within a state. The context for “moral dilemma” differs accordingly. The improvement 


in the Negro's lot takes place inside a viable social community; no one takes seriously proposals for a 
mass Negro exodus to Africa, or even a total population transfer from South to North, But the 
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We feel a certain responsibility toward the victims of political persecution or wartime 
displacement; this is an important element, if not the only one, in the programs de- 
veloped to assist refugees and displaced persons. 

What form should the assistance take? Where is the balance to be struck be 
tween national interest and international obligation? Our third generalization is 
germane here. Countries of potential reception have been turning from unilateral 
policy and from bilateral agreements to multilateral arrangements governed by an 
international organization. And many refugees themselves, having lost their rights 
in one community without gaining protection and asylum from another, have also 
become more dependent on international organization, on the “Geneva community.” 
Host countries look to the international organization because it can manage a com 
plex many-sided operation effectively; refugees look to the international community 
because there may be no other. 

The international organizations formed to cope with the refugee problem have 
open to them a limited range of policies. Where feasible, they encourage repatria- 
tion, a necessary course of action at the close of a war when thousands desire nothing 
more than a swift return to home, but at other times, acceptable to the western 
democracies only on a voluntary basis. For those who fear to, or are unwilling to 
return, the international organization sponsors a relief program—food, shelter, cloth 
ing, medical service. Essential as relief is during an emergency period, there is no 
doubt that if it is prolonged beyond several months and is unaccompanied by pro 
grams aimed at employing refugees in jobs outside the camps, the result is serious 
debilitation in the camp population in both a material and psychological sense. (The 
recent controversy over the Baghdad Pact was but a pretext for the Arab refugees 
in Jordan to engage in aimless rioting and destruction.) A more positive approach 
is summed up in the word reintegration—or, more simply, integration. The in 
ternational organization aids the refugee in making a permanent adjustment in the 
country of first and temporary asylum. In plainer language, this means that both 
host country and international agency recognize that a given refugee group cannot 
go back, nor can it go forward. The realistic policy is, therefore, to make plans for 


legal protection, self-sustaining employment, and welfare assistance in the country of 


first residence, thus moving the refugee group off the dole. But often the alternative 
of settling permanently in the country of first residence is not open to the refugee 
group for various reasons. Then, the international agency may assume responsibility 
for resettlement, an organized emigration of refugees from the unstable territory of 
first asylum to more stable nation-states, frequently overseas. When resettlement suc 





refugee’s uneasy position between communities means that he is cut off from those groups in the com 
munity which command the power to make his protest heard. For the refugee, there is no NAACP 
hence, his dependence on an international organization for legal protection and assistance. Such is the 
European pattern In the United States, however, when the refugee has become the immigrant, the 
“New American,” he is generally able to make a steady progression in status, so that over two or three 
generations, he will have moved far toward full participation in the community. Ironically, the Negro, 
one of the earliest among the “Old Americans,” is held back from a similar transition by skin-color 


tatus 
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ceeds, the opportunity is made available for refugees to make the familiar transi- 
tion to immigrant, resident alien, and citizenship status in a more promising social 
setting. 

In the period between the wars in Europe, international assistance was usually 
limited to relief and reintegration, if not to simple legal protection alone. Resettle- 
ment never came under consideration. Even in their limited aspirations, the refugee 
organizations were largely ineffective. The rising tide of refugees, the low prestige 
of the League of Nations, to which most of the refugee organizations were attached, 
and the intransigence of the new totalitarian regimes engaged in mass expulsion 
resulted in the enfeeblement of the international approach. If they were less than 
overwhelmingly successful, however, the interwar agencies performed a valuable 
service in setting the precedent for the more ambitious multilateral programs in 
behalf of refugees developed after World War II.’* Thus, the International Refugee 
Organization (IRO) was able to resettle more than a million refugees and dis- 
placed persons between 1948 and 1952, a feat described by the organization’s last di- 
rector—with a touch of prideful overstatement—as “the most successful and the most 
efficient example of large-scale international cooperation in history.” It is now 
axiomatic that where large numbers of people have been displaced and are not 
settled in ethnically homogeneous territories, any long-range program in their behalf 
should be supported through an international organization, preferably within the 
United Nations. And for the displaced person, especially if he is legally stateless, the 
presence of an international agency implies assurance of a minimal legal and social 
status. 

In sum, the refugee problem is bound up in considerations of status transition, 
social disorganization, moral decisions, and international cooperation. But the prob- 
lem is, in fact, many problems—as will be seen. 


Ill 
A glance at Table I indicates that while the largest numbers of refugees are 
found in Asia and the Middle East, the international response to their distressed 


‘The important imterwar agencies were: the League of Nations High Commission for Refugees 
(1921-33), whose mandate covered mostly White Russians and Armenians; the Nansen International 
Office for Refugees (1933-38), which developed the initial Refugee Convention providing refugees with 
travel documents, legal protection, and minimal social assistance; the High Commission for Refugees 
Coming from Germany (1933-38), totally ineffective in the face of Nazi power; the High Commission 
of the League of Nations for Refugees (1938-47), an over-all agency which administered the con- 
ventions and sponsored very limited reintegration programs for about 500,000 persons; and the Inter- 
governmental Committee for Refugees (1938-47), formed outside the faltering League structure on the 
initiative of President Roosevelt, but rendered virtually ineffective by the outbreak of World War II. 
For more detailed analysis and description, see generally Simpson, op. cit. supra note 2. 

*° 1. Donald Kingsley, speech in Geneva marking the embarkation for resettlement of the millionth 
IRO refugee, October 1951. IRO's constitution came into force in 1948. It had a membership of 
cighteen nation-states and spent over $400,000,000 in behalf of refugees in four years, with the United 
States contributing more than half of the costs. In addition to the 400,000 resettled in the United 
States, there were about 125,000 sent to Canada, about 130,000 to Israel, nearly 200,000 to Australia, 
about 90,000 to England, and smaller groups to Latin America, Scandinavia, and scattered points in 
Africa. The complete account is contained in Rene Risrecuurser, Au Secours pes Reruotes; c’'Oruvee 
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condition has been limited in scope. In particular, overseas resettlement has been 
applied on a considerable scale to the European refugee problem, not at all to the 
Asian and Middle Eastern situation, The reasons for this apparent contradiction 
of our general thesis are not hard to discover. These latter countries, with the 
exception of Israel, are characterized by large populations, comparatively low living 
standards, village-peasant economies, and a lack of higher occupational skills. In- 
creasing birthrates, while the death rate continues to fall, promise accelerated 
demographic growth—at least until that distant time when industrialization may 
provide various restraints. Governments, hard-pressed to find resources to sustain 
the general population, are ill-equipped to deal with a large-scale refugee influx, 
beyond providing minimal relief. In some countries, official corruption and spoliation 
of the treasury by a feudal ruling class further inhibit assistance from flowing to the 
refugees. ‘The paucity of high labor skills among the refugees would prevent 
overseas emigration to the West, even if rigid racial restrictions were not imposed. 
One result of all this is that status distinctions between peasants and peasant-refugees 
are soon blurred. Another is that a large measure of whatever special support goes 
to refugees is dependent upon action by the West. But the very size and com- 
plexity of the refugee problem in Asia and the Middle East—as compared to Europe, 
where United Nations agencies speak of “final solutions”—place limits on what the 
western powers are able and willing to contribute. In short, both the countries 
concerned and the Euroamerican community in a position to assist them are con- 
strained to confine their activities to encouragement of voluntary repatriation, or to 
limited programs of relief and reintegration. Even if the irrational color bar against 
these “darker races” were not at issue, overseas resettlement of a few thousand 
refugees would have little utility, since populations would continue to grow very 
rapidly. 

The West is recognizing the need, however, for token emigration of both regular 
and refugee groups from Asia and the Near East. Australia’s “white only” policy 
is now relaxed to the extent of admitting several hundred Asian students on 
temporary visas, and their reception has been favorable.”* The United States vir- 
tually ended the Oriental’s racial exclusion and ineligibility for citizenship in 1952, 
granting minimal quotas to countries whose members were formerly completely 
excluded.** Our recent Refugee Relief Act of 1953, too, makes a place for a few 
Korean, Chinese, and Arab refugees.** There is no reason why token immigration 
of this sort could not be increased over the present microscopic level. Indeed, it 
should be. But the effect would remain chiefly symbolic. 

When we turn to actual refugee groups, these considerations are given greater 
force. For example, there are about 600,000 “white Chinese” refugees at the present 
time in British Hong Kong. Unwilling to return to Red China, they are crowded 

** See N. Y. Times, Dec. 27, 1955, p. 3, col. 1. 


°° 66 Srar. 175, 8 U. S.C. § 1151 (1952). 
** 67 Srar. 401, as amended, 50 App. U. S. C. A. § 1971(b)(11), (12), (13), (14) (Supp. 1955). 
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into an area of only 365 square miles. They range in status from wealthy business- 
men who have built new enterprises in the colony to the most destitute (“squat- 
ters”) in the transient shoreline slums. In between are thousands of petty traders 
eking out a living in a city whose function as a commercial link between China and 
the West is hampered by ideological conflict. While Hong Kong is ninety per cent 
Chinese, there is little social cohesion between permanent residents and refugees. 
Nor is there an international organization to remedy the lack of support from 
Chinese; in 1954, on the basis of a study by a distinguished student of international 
law, the United Nations’ High Commissioner for Refugees decided that the Hong 
Kong refugees did not come under its mandate.** (The problem stemmed from 
the complex legal relationship between Red China, Nationalist China, Britain, the 
United States, and the United Nations.) Pending an expansion of the High Com- 
missioner’s mandate, the outlook for this group of refugees is for gradual integration 
into the colony’s Chinese population, with small-scale relief forthcoming from the 
British Government. Resettlement is not at issue, since the refugees have no 
desire to migrate to Formosa and since Southeast Asian countries, struggling to 
devise a formula for dealing with the “dual nationality” of their Chinese minorities, 
have placed strict limits on additional Chinese immigration.”° 

In Indochina, the Geneva truce (1954) sanctioned the division of the former 
French colony into North Vietnam, controlled by the Vietminh Communists, and 
South Vietnam, supported by the free world. Since partition, about 600-800,000 
refugees, the majority Roman Catholic, have fled to the South.”* Other groups within 
the southern sector were displaced by the long, bloody war. The refugees are 
living under very distressed conditions, with assistance confined largely to American 
relief, public and private. The refugees do not receive minimal legal protection from 
the UN. Even the relief program is seriously curtailed because of corrupt practices 
by public officials in the Diem government. In 1956, the Diem government finally 
completed plans for integrating about 100,000 refugees by settling them on abandoned 
ricelands in the Southwest. Most of the expenses will be borne by the American 
Government. The project’s success depends upon factors far removed from the 
refugee situation: decisions on countrywide elections, Communist penetration, the 
ability of the Diem government to maintain order. The first efforts to move the 
refugee problem from relief to reintegration could readily succumb to further dis- 


order. 
Korea is similarly truncated, a Communist-controlled government above the 38th 


parallel, a government sustained by the free world below the line. The territorial 
division, maintained after World War II and restored after the Korean War 


®* Dr. Edvard Hambro’s full report is still unpublished, but the preliminary findings were released in 
March 1955. See, for the aims of the study, High Commissioner for Refugees, Report, U. N. Genenar 

Assemety Orr. Rec., roth Sess., Supp. No. 11 (Doc. No. A/2902) (1955) 
See Mallory, Chinese Minorities in Southeast Asia, 44 Foreion At 254% (195 


*" See Exodus: A Report on a Voluntary Mass Flight to Freedom, Vietnam, 1954, 32 Dev'r Sravi 


/ 
) 


Butt. 222 (1955) 
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armistice, is certain to persist for some time. It might be translated from geograph- 
ical into ideological terms, as a contrast between totalitarianism and democracy, 
were it not for the embarrassing fact that Syngman Rhee’s South Korean regime 
verges on the dictatorial itself, Nevertheless, the existence of thousands of refugees 
from the North indicates that it would be sophistry to so equate the two Koreas. 
Moreover, the onus for armed aggression rests squarely with the North Korean and 
Chinese Communists. 

Nothing more clearly illustrates our generalizations on social disorganization, 
moral dilemma, and international cooperation than does the Korean refugee situa- 
tion, Thirty-seven months of war devastated South Korea; casualties were nearly 
half a million, cities were leveled, economic capacity was destroyed. So widespread 
was the destruction and disorganization that refugees from the North and residents 
engulfed by the war in the South could not be clearly distinguished. The United 
Nations member-states, with the exception of the Soviet Union and its satellites, re- 
sponded to Communist aggression in defiance of the United Nations Charter by 
mounting a military counter-offensive, the United States bearing the brunt of the 
military burden, Without arguing whether “justified wars” can be nicely dis- 
tinguished from “unjustified wars,” it can be asserted that in this case, when the 
problem had passed to the level of outright force, the United Nations did ac- 
knowledge a moral obligation to deal with aggression. And, by the same token, as 
international cooperation had been employed to protect Korea, so it had to become 
the prerequisite for rebuilding Korea. The United Nations Korean Reconstruction 
Agency (UNKRA) commenced to fulfill this function when hostilities ceased in 
1953. It had no special mandate for refugees; the basic task lay in rehabilitating 
the Korean socioeconomic structure, to the benefit of refugee and nonrefugee. 
(Refugee orphans did have a special status, and some became eligible for overseas 
resettlement, but they were a relatively small group.) UNKRA’s results, to date, 
have fallen short of its generous goal, principally because member-governments 
have not met their financial commitments, but also because of the sheer magnitude 
of the task, local corruption, and complications inherent in a country economically 
divided in two. Against these obstacles, however, UNKRA has made a notable 
contribution to the idea of internationally planned reconstruction in industry, health, 
education, and social welfare.*’ Relief is slowly giving way to reintegration. Neither 
repatriation nor overseas resettlement are viable alternatives. 

India and Pakistan also owe their refugee problems to partition. With freedom 
from Britain achieved, neither the Hindu majority nor the Moslem minority could 
unite under the flag of a single, pluralistic state. The social disorganization attendant 
upon independence was followed by intense religious communal strife and then by 
an unplanned, chaotic cross-migration. About five or six million Moslems are re- 
ported to have fled to Pakistan from the India Union, while close to seven million 


*' See Korean Reconstruction Agency, Report of the Agent General, U. N. Generar Assemariy Orr. 
Ree., oth Sess., Supp. No. 20 (Doc. No. A/2750) (1954). 
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Hindus and Sikhs entered India from Pakistan. The cost was high in deaths, rape, 
arson, and property damage. The transfer did not produce a finai solution; sizable 
religious minorities remain in each country. In an era when social disorganization 
is a common phenomenon, this migration stands as a special case. “The memory 
of senseless and brutal bloodshed will possibly remain a permanent source of resent 
ment between the two countries,”** 

Today, nearly a decade after these events, reintegration is proceeding in both 
countries, but more successfully in India than in Pakistan. The two governments 
were confronted with a refugee problem over and above the usual challenges com- 
mon to heavily populated countries, All the more striking, then, is the vigor with 
which the Indian Government has eliminated most of the relief camps, built model 
towns, and made land grants and loans to its new citizens-by-migration. The 
refugee situation has not been regarded as an international responsibility, nor, for 
obvious reasons, has it been linked to overseas resettlement, but benefits have flowed 
indirectly to refugees from the technical assistance programs of the United States 
and the United Nations, programs designed to stimulate Indian development at 
the village level. While it would be untrue to say that a “final solution” has been 
reached, it is safe to predict that within the next decade, refugees will be sharing 
with lifelong residents the new economic opportunities as weil as the traditional 
conditions of poverty and communal strife. The refugee problem will be absorbed 
into the broader themes: population increase, urbanization, industrialization, land 
reform, labor out-migration to Ceylon and other countries. In Pakistan, however, 
reintegration programs for the refugees have not been as successful; social misery 
is widespread, and short-run relief still necessary. Pakistan does not possess India’s 
economic resources, and it seems to be more resistant to socioeconomic change. 
This is to say nothing of Pakistan’s handicap in being composed of two distinct 
territories, separated by hundreds of miles. Even so, the direction of change is 
similar to that in India.” 

What forcefully strikes the observer in the Middle East is the great difference in 
status between the Arab refugees and the refugee-immigrants in Israel. Israel's 
Jewish refugees are moving toward absorption into a viable community, whatever 
the accompanying strains." The Arab refugees have fled their Palestinian home- 
land without winning acceptance in neighboring host states where their “Arab 
brothers” are found, and they are bitter and disillusioned.” 

In 1948, Arab leadership brought the refugee problem upon itself. With the 
state of Israel established under the aegis of the United Nations, Arab armies were 
plunged recklessly into a thoughtless war whose consequences were resounding 


** Kinostey Davis, THe PopuLatTion or INDIA AND PaKisTAN 121 (1951). 

*° See Samucls, On the World’s Conscience, N. Y. Times Magazine, Jan. 16, 1955, p. 13, col. 1 

* See gencrally, ¢.g., Rapuare Parat, Iseaen Berween Easr ano West (1953); S. N. Eisensrapr, 
THe AnsorprTion OF IMMIGRANTS (1954); Norman Benrwicnu, Isrann (1953); 57 Am. Jewisn Y. B 
(1956). 

* See, e.g., How the United Nations Helps the Palestinian Refugees, 2 U. N. Rev. 11 (1955) 
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defeat and a mass exodus of Palestinian Arabs. By 1956, however, the “moral case” 
is so confused that neither the Jews, the Arabs, nor “Perfidious Albion” can be 
charged with all the “blame” for the crisis and all the responsibility for breaking the 
impasse, Officially, Arab spokesmen argue that the only course is repatriation of the 
entire goo,ooo refugees—500,000 from Jordan, 200,000 from the Gaza Strip, and 
100,000 from Syria and Lebanon, respectively—a manifest impossibility. On the 
other side, Israel appears to have withdrawn its earlier offer to repatriate up to 
100,000 and to compensate those remaining from its own funds and with assistance 
from the West, Vicious Israeli border raids, deserving the United Nations’ censure, 
are more than matched by Arab pillage of Jewish border settlements. The dis- 
heartening aspects of the new Jewish nationalism must be considered against the 
background of Arab feudalism, with millions in oil revenues wasted by a privileged 
elite.** And Soviet arms, sold to Egypt and other Arab countries, also reduce 
prospects of compromise, 

Meanwhile, of the Arab refugees who are on the rolls, about forty per cent are 
actually in camps, with others billeted in crowded villages. Their status is the un- 
enviable one of men on relief, dependent on international aid for food and shelter. 
Their daily food ration is adequate, if meager; indeed, in this respect, their condition 
is not far below that of the poverty-ridden nonrefugee fellahin. Even so, the lot of 
the refugees is not a happy one. They are said to long for repatriation to the last 
man, but no one really knows their attitudes. They receive the social security of the 
ration card, but require something more—employment and integration into a com- 
munity. The United Nations Relief and Works Agency for Palestine Refugees 
(UNRWA) spends about $25,000,000 annually for refugee relief, but UNRWA’s 
$200,000,000 available for integration projects is only beginning to be used, as Arab 
resistance to the projects declines to some degree.” 

UNRWA has long recognized the necessity of moving refugees “from ration lines 
to self-supporting employment, and to make them economic assets of the near eastern 
countries.”"* Its aim has been to reduce relief to the extent that integration projects 
succeed, Unfortunately, the numbers made self-supporting through 1955 have been 
nearly equalled by those added to the camp registration rolls. Even completion of 
two major reclamation projects—in the Sinai region and the Yarmuk-Jordan Valley 
—would only result in the integration of about a quarter of the refugees.*° The 
recent more favorable view among the Arab states toward small-scale projects is a 
hopeful sign,®* however, although Arab commitments are not noted for reliability. 

**On Arab feudalism, see Malik, The Near East: The Search for Truth, 30 Forricn Arr. 231, 248 


(1952). 

"* See How the United Nations Helps the Palestinian Refugees, 2 U. N. Rev. 11 (1955). 

"* See Relief and Works Agency for Palestine Refugees in the Near East, Annual Report of the 
Director, U. N. Generar AssemBiy Orr. Rec., oth Sess., Supp. No. 17, at 1 (Doc. No. A/2717) (1954). 

*’ This estimate is based upon statements made by UNRWA officials. According to Henry R. 
Labouisse, present UNRWA director, the two projects should ultimately provide employment and settle- 
ment for about 200,000 refugees. 

"’ The writer cannot accept the view that small-scale projects will resolve the problem most efficiently, 
but for a contrary view, see Peretz, The Arab Refugee Dilemma, 43 Fortion Arr. 147 (1954). 
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But, as has been indicated, Moslem politics are not the sole obstacle; there are 
moderates among the Arab states, as there are moderates in Israel. Other barriers 
include the ambivalence among the refugees about repatriation, Israel’s refusal to 
consider token repatriation which might induce the majority to remain when con 
‘fronted with definite choice, and the great engineering problems involved in de 
veloping the arid Arab borderlands. Finally, though the UNRWA projects do not 
prejudice the ultimate issue of repatriation and compensation as defined by the 
Assembly, many Arab leaders use this argument to oppose an expanded program.** 

That social cancer, the Arab refugee problem, can only be treated by further de- 
velopment of international integration programs, however numerous the road 
blocks to success. Having recently turned from the sterile policy of constructing 
paper empires of military alliances, the American Secretary of State has suggested 
a sensible plan. Worked into a firm United Nations commitment, it would have 
the following general provisions: First, it would be tacitly agreed that Israel's legal 
existence could not be questioned, nor would she be expected to accept total re 
patriation of the refugees. Second, Israel would have to make adequate compensa 
tion for refugee property loss, costs to be partly underwritten by a long-term British- 
American loan. Israel would also have to offer repatriation to perhaps 100,000 refu- 
gees, with priority granted to separated families, it being understood that the 
refugees could expect a status no different from that enjoyed by other members of 
the Arab minority in Israel. The Arab refugees remaining could anticipate par- 
ticipation in an expanded integration program to which the United Nations, the 
Arab states, and Israel would contribute. International funds, now wasted on relief, 
could thus be diverted to both integration and partial repatriation.” (There is 
speculation that, if confronted with meaningful choices in the place of empty 
rhetoric, most of the refugees would choose integration, with less than 100,000 


opting for a return to a state which has been wholly transformed in their ab 


sence.) Arab “face” also might thus be saved on the repatriation issue. And 
Israel would have gone very far toward meeting a moral responsibility—for what 
ever the original role played by Arab demagogues in inciting the refugees to flee 
in 1948, the fact remains that the refugees did lose their land and property to the new 
Jewish settlers. Of course, only the most sanguine would look forward to the swift 
adoption of the course recommended here. But some way must be found to alter 
the dependent, relief status of the Arab refugees. 

The conditions for refugee status transition are being worked out in altogether 
different fashion in Israel. Since 1948, over 700,000 immigrants have entered the 
new state, the majority refugees from Nazi persecution in Europe and Arab harass 
ment in the Middle East. In the critical years after World War II, the United 
Nations and the world Jewish community cooperated in rescuing these groups and 
transporting them to Isarel. Now refugee immigration has practically ceased, save 


*7 Cf. Relief and Works Agency for Palestine Refugees in the Near East, supra note 44 passim 
** Dulles, The Middle East, 33 Der’r Srare Bury. 378, 379 (1955) 
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for the influx of a few thousand North African Jews.*® (There are about half a 
million Jews in North Africa, most of whom are expected to remain, especially if 
the new Moroccan and Tunisian governments implement pledges to replace the 
traditional Jewish status of dhummi—legal protection but not citizenship—with a 
grant of full equality with Moslems.) 

Surely, there is contradiction in Zionism—a nationalist ideology developed to meet 
the problems created by nationalism-to-excess! But the lengthy debate among the 
Jewish intelligentsia over the wisdom of Zionism is no longer relevant. The ques- 
tion is academic; the resurgence of anti-Semitism in Europe, together with the in- 
difference in the West toward the fate of the victims, converted the idea of “a home- 
land for Jewish national culture” into the necessity for a country of asylum. The 
crucial fact is that Israel has given refuge to and absorbed so many thousands of 
displaced and homeless Jews. And more positively, Zionism has made it possible 
to create in the Middle East a modern, democratic society, devoted to human free- 
dom and, with all its faults and occasional xenophobic excesses, committed to foster- 
ing a stable Middle East. The world Jewish community outside Israel is free to 
reject both the naive solution proffered by Arthur Koestler and David Ben Gurion 
(either assimiliate completely or move to Israel),*° and the equally absurd alterna- 
tive propounded by anti-Zionist American Jews (regard Israel as just one more 
foreign nation-state).*' Instead, American Jews and Jews elsewhere can continue to 
support Israel chiefly on the grounds that it is resettling refugees for whom there is 
no other place. This holds equally well for non-Jews who recognize an international 
responsibility to contribute to a solution of the refugee problem. 

Since 1948, the status transition from refugee, to immigrant, to citizen, has been 
accelerated in Israel. The process is complicated by the fact that the proportion of 
newcomers to older residents is very high; by the fact that there are many so-called 
Oriental Jews from the backward Arab villages and towns who are being pressed 
to read, to write, to run machinery, to vote; by the fact that there is strain between 
the European and Oriental groups comparable to the tension between “old” and 
“new” immigrants in the United States;** by conflict between labor socialists and 
orthodox rabbinical groups; by controversy over how best to cushion an adverse 
balance of trade. But throughout the state, the various refugee groups—from 
Germany, Poland, Russia, Iraq, Yemen, even India and China—are being absorbed 
into a dynamic social system which joins an industrial-urban complex to a tradi- 
tional agricultural base. The exiles in the Diaspora are being gathered in. 


IV 
In 1945, the victorious Allies in western Europe established the goal of “perma- 
nent solution” of the refugee and displaced persons problem brought about by 


"See Tarr ano Roseins, op. cif. supra note 17, at 290-91. 

*’ See Anxrnuur Korsrier, Tran or THe Dinosaur (1955); Teller, America’s Two Zionist Traditions, 
20 COMMENTARY 343 (1955). 

** See, e.g., ALrrep Lisentuar, Waar Price Israen? (1953). 

** See Apranam Suunsky, THe Crasn or Currures in Israri (1955). 
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World War II.* If the end was never quite realized, the task accomplished was, 
nonetheless striking. The IRO resettlement program has already been described. 
What stands out in this experiment, over and above the waste motion and inefh- 
ciency, is the lesson that a planned, multilaterally organized approach to the refugee 
question is as feasible as it is desirable. 

By the end of 1953, however, the economic and social climate of western Europe 
had undergone several marked changes. Countries paralyzed by the destruction of 
World War II had gone far along the road to economic recovery. They had also 
managed to avoid further large-scale warfare on the European continent, warfare 
which would have meant, among other things, additional thousands of refugees. 
The World War II refugees had been greatly reduced in number through resettle 
ment and reintegration, although more than 70,000 remained in camps, and several 
thousand additional “difficult cases” required institutional care. (These people were 
located not only in western Europe, but in Greece, Turkey, parts of the Middle 
East, and China.) Overseas countries of potential reception, somewhat fatigued 
by the refugee issue, felt free again to consider the “refugee emergency” within the 
framework of broad immigration policy. They commenced to re-examine their 
immigration policies in the light of the availability of “surplus peoples,” persons 
whose status did not necessarily include a background as victims of persecution, 
but who might contribute to economic development overseas, and in a limited 
fashion, might reduce economic pressures at home. In short, in western Europe, 
the relation between immigrant and refugee statuses commenced to be redrawn. 
This difference between 1y45 and 1956, between European stabilization and Asian 
turmoil, between “refugee emergency” and the “surplus population problem,” is 
borne out by a brief appraisal of actual refugee situations. 

The refugees from World War II and before who remain in Europe come under 
the mandate of the United Nations High Commissioner for Refugees (UNHCR), 
Dr. G. J. Van Heuven Goedhart, who hopes to arrive at a “permanent solution” by 
1958. (Dr. Goedhart recognizes, however, that international disorganization is 
characteristic of the times, making hazardous any predictions of final settlement.) 
The mandate covers about 350,000 persons, of whom about 70,000 are still in camp 
communities or living under distressed conditions. UNHCR is concerned primarily 
with facilitating integration and assuring legal protection; it sponsors no resettle 
ment except for assisting a few refugees to emigrate under the supervision of the 
Intergovernmental Committee for European Migration (ICEM).** “For probably 
MickaTion raomM Evuropr 12 


** See Dinecror GENERAL OF THE INTERNATIONAL RePuGEE ORnGAaNtiZaTION 


(1951) 

** This Committee was formed in 1951, on American initiative. It has twenty-four member-govern 
ments, but is organized outside the United Nations to avoid affiliation with the ILO, whose membership 
includes Soviet satellites. It has financed, since 1952, an annual overseas emigration of about 120,000 
from Germany, Austria, Greece, Italy, and the Netherlands. The migrants have gone principally to the 


United States, Canada, Australia, and Latin America. While several thousands of these persons have 


been refugees, ICEM has focused primarily on the problem of limited emigration of “surplus peoples 


Projected emigration for 1956 is about 125,000 Europeans. See Warren, International Efforts to Solve 
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ninety per cent of the refugees now under the wing of High Commissioner’s Office, 
assimilation among the populations of countries where they are living must be 
the ultimate answer to their problem.” Nevertheless, UNHCR’s work has been 
valuable, and the Nobel Peace Prize awarded to it in 1955 was certainly deserved. 
For clearing the camps, extending legal protection, and establishing final solutions 
for “difficult cases,” the High Commissioner requires about $16,000,000, Those not 
in need of immediate attention will move toward integration largely on their own, 
in various European countries. Special efforts will be made to aid several thousand 
Greek refugees. 

The only other non-German European refugees are the East European escapees, 
roughly 200,000 persons who have fled Soviet-dominated areas to seek asylum in 
West Germany or Austria. They are mostly from Czechoslovakia and the Balkan 
states, but those from the Soviet Union itself receive more public attention since 
they represent tangible evidence of the superiority of western freedom measured 
against the Soviet system. Unfortunately, the West has encouraged flight from 
Iron Curtain countries without giving enough thought to the eventual status of those 
who take the risk. This has led to some disillusionment on the part of the refugees, 
who may now be more willing to respond to the Soviet Union’s appeal to repatri- 
ate under amnesty. The United States Government as well as American private 
groups support the escapee program. The escapees are eligible for emigration over- 
seas sponsored by the ICEM, and a small number have arrived in the United States 
under the terms of the Refugee Relief Act. Integration in West Germany is pro- 
ceeding very slowly. The West has half-neglected this refugee group. Yet, as a 
New York Times editorial remarks, “The challenge and our responsibility to meet 
it would seem plain.” 

West Germany's refugee problem, which loomed so large in the early postwar 
years, is now being resolved through integration. Altogether, about ten million 
persons are included in the total: ethnic Germans, Germans expelled from former 
territory of the Reich east of the Oder-Niesse line, Germans who have fled the Soviet- 
controlled East German territory, The massive exodus into rump Germany not 
only resulted in severe social disorganization, but raised serious ethical questions dis- 
cussed earlier. The point to stress here, however, is the progress made in refugee 
integration as a corollary of marked economic recovery. Ethnically similar to the 
host peoples, the expellees were granted equal legal status soon after their arrival. 
Camp populations were drastically reduced, refugee unemployment rates were cut 
(though not to the level of the domestic labor force), and a more even refugee re- 
gional distribution achieved. Overseas resettlement never figured seriously in the 
plans for absorption; West Germany was short of labor herself, and, in addition, 





Refugee Problems, 40 Der'r Srave Bur. 26 (1954), for a description of the organization of ICEM and 
a summary of its progress over a two-year period. 

**Dep’r or Pustic Inrormarion, Promorinc PrerMaNenr SocuTions ror Rerucrers, AN INTERNA- 
TIONAL Communtry Proocram 5 (U. N. Pub. Sales No. 1954.1.18). 

"Nw. ¥, Times, Jan. 25, 1956, p. 30, col, 3. 
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overseas political hostility toward Germans remained a potent force for several 
years, Today, it is estimated that over three-fourths of the refugees are integrated. 
(The rough percentage, an unreliable index admittedly, is measured in terms of 
employment, housing, social security.) Although integration is being accomplished 
without support from international organizations, it would be wrong to suppose 
that West Germany received no assistance from abroad. Direct American aid 
to refugees was channeled through the ECA/MSA program, while refugees shared 
indirectly in the billion dollars appropriated by Congress through 1952 for West 
Germany and Berlin.” 

Other things being equal, expellee integration and social assimilation should be 
realized by the end of this decade. Reunification of Germany—a doubtful prospect 
at present—would, of course, have an impact on the refugee problem. Conceivably, 
the Soviet Union might then permit a partial repatriation of Germans to the eastern 
territories if new accords could be written with the Polish Government. 

In brief compass, this is the picture of the refugee situation at the present time 
in Europe, the Middle East, and Asia. In Europe, the United Nations and indi- 
vidual nation-states have succeeded in resettling or integrating large numbers of 
refugees, leaving a smaller group whose uncertain status still commands moral 
sympathy and may yet call out an international response sufficient to assure “final 
settlement.” As a result, European members of the Free World are now turning 
their attention to economic development, including the possibility of sponsoring 
limited emigration, nonrefugee and refugee, in order to cope with labor surpluses. 
On the other hand, for refugee groups in the Middle East and Asia, reintegration is 
far from achieved, while resettlement overseas is largely an academic question. The 
West recognizes that it shares with governments directly concerned some responsi- 
bility for this state of affairs. But ethical concern is tempered with realism. Even 
a marked increase in western aid to underdeveloped regions could not dissolve prob- 
lems of economic distress, overpopulation, and nationalistic conflict which underlie 
the refugee issue. What aid and trade may do, however, is to Aasten currents of 
economic and social change. Along this general route lies the opportunity to im- 
prove the special status of thousands of Asian and near eastern refugees. 


V 


We return, at last, to the question of American immigration policy and its rela- 
tion to the refugee problem. As indicated previously, the United States has played 
an important part in the program to assist populations displaced by war or political 
action. Our contribution to status transition is represented by the more than 
400,000 refugees and displaced persons resettled here since the end of World War 
II. There is every reason to believe that this group will successfully assimilate within 
the framework of a pluralistic culture. And the difficulties faced by the present 


** For a summary review, see Schechtman, Postwar Population Transfers in Europe: A Study, 15 
Review or Powrrics 151 (1953). See also Prieepricn Erxoinc, Ture Rerucers as a Burpen, a Stim 
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refugee-immigrants seem no more severe than those encountered by earlier vol- 
untary immigrants or the refugees of the thirties.*° 

With respect to international organization, this country supports the work of 
the High Commissioner, contributes more than any other nation-state to UNRWA’s 
relief projects for Arab refugees, upholds the principles of legal protection contained 
in the Refugee Convention, and, through its general foreign-aid programs, indirectly 
assists countries whose problems are complicated by the presence of large refugee 
groups. It can be argued, however, that we may better discharge our international 
responsibilities in two additional ways. First, our moral commitment to sustain 
principles of justice in the treatment of displaced populations would have greater 
force if this government became a party to the Convention on Genocide as well as 
the agreement to oppose various kinds of forced labor. (We also have a clear 
obligation to sign and ratify the Convention on the Status of Refugees to which 
fourteen states are parties.) For, it is clear that refugees are often the product of 
decisions by dictatorial regimes to engage in mass extermination of minority peoples 
or to deport workers by the thousands to distant territories to work as modern 
slaves. In an effort to appease the proponents of the Bricker Amendment, the 
Secretary of State appears to have been reluctant to enter into these commitments. 
He has said that our own national law already guarantees individuals and groups 
against such abuses. All the more reason, then, it would seem, to place our moral 
position squarely on record; nothing is lost in the way of national sovereignty, some- 
thing is gained in supporting international agreements. Second, the leading nation- 
states in the West, the United States included, could readily sustain an IRO on a 
smaller scale than the IRO of the postwar period but committed to the same general 
ends. It is apparent that the present High Commissioner's Office is too restricted in 
scope and geographic mandate. A new IRO—indeed, a permanent [RO—would 
constitute international recognition of the endless challenge posed by refugee prob- 
lems. If properly organized to avoid overbureaucratization, if properly designed to 
steer a firm path between international obligations and national interest, if animated 
by the desire to include limited numbers of Asian and Middle Eastern as well as 
European refugees in plans for resettlement—such an organization would materially 
strengthen the constructive side of the United Nations’ work. 

In the United States itself, the primary task lies, as already noted, in bringing 
greater flexibility to the immigrant-refugee relationship. This can be accomplished 
largely by reappraising the national-origins quota system. Given the present coali- 
tion of interest groups in Congress, the proposal of the President’s Commission on 
Immigration and Naturalization to assign a bloc of quota visas to refugees without 
regard to national origin” is not likely to realized. (The proposal called for the 
admission of these persons under a special category based on the right of asylum.) 
A more realistic alternative is to adopt, as soon as possible, necessary revisions of 


**See generally U. S. DispLacep Persons Comm'n, op, cit. supra note 6. 
** Parsipent’s CoMM'N ON IMMIGRATION AND NATURALIZATION, Op. Cit. supra note 4, at 118-19. 
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our immigration law within the national-origins framework, Over-all quota immi- 
gration should be increased by 100,000 visas to a total of about 254,000; this would 
permit refugees—and nonrefugees—to emigrate in larger numbers from countries 
with tiny quotas. The mortgage on future quotas, brought about by the displaced 
persons program of 1948-52, represents a legislative quirk which should be elim 
inated, Provision should be made for pooling unused quotas which accumulate 
yearly from western European countries. Assignment of these visas can be made 
to immigrants with special preferences and to a limited number of refugees seeking 
asylum, regardless of place of origin. Finally, coordination between immigration 
and refugee policy is a complex matter; it should be the responsibility of an ad- 
ministrator skilled in treating immigration problems, not the responsibility of a 
security officer in the State Department. Obviously, refugee admissions must be 
cleared on security grounds, but this scarcely means that the obverse holds—that 
security matters should determine refugee admission policy. The Refugee Relief 
Act is a telling example of this confusion. 

These are the minimum requirements of a revised refugee policy.” No one is 
prepared to defend the right of asylum in absolute terms, The United States could 
not open its doors to all those seeking a haven from oppression overseas, even if the 
Congress were so minded, But there is an urgent necessity to alter the most re 
strictive aspects of a most restrictive law—the McCarran-Walter Act—so as to admit 
additional refugee-immigrants, to offer asylum, in Washington's phrase, to “the 
oppressed and persecuted of all Nations and Religion; whom we shall welcome to 
a participation of all our rights and privileges, if by decency and propriety of conduct 
they appear to merit the enjoyment.” 


°° These recommendations are embodied in a statement which the writer submitted to the Subcom 
mittee of the Committee of the Judiciary studying revision of the immigration laws, in November 1955. 
They were submitted in the form of a statement to the subcommittee and entered into the record. On 
Feb. 8, 1956, President Eisenhower submitted a special message on immigration to Congress, recom 
mending an increase in quotas of about 65,000, elimination of the displaced persons mortgage, and the 
pooling of unused quotas without regard to national origin (but, unfortunately, also without regard 
to a category of asylum among the preferences to be carried over from existing law). Immigration and 
Nationality Laws, H. Doc. No, 329, 84th Cong., 2d Sess. (1956). 
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A CRITICAL ANALYSIS OF THE 
WETBACK PROBLEM 


Eveanor M. Haptey* 


The period, 1944-54, may well come to be known as the “wetback decade” of 
American immigration history. Our southern border has never been tightly sealed. 
For several decades prior to 1944, illegal entrants numbered, if we measure in terms 
of Border Patrol arrests, between ten and twelve thousand persons a year. Suddenly, 
however, in 1944, the figure jumped to 33,681. By 1946, it was 100,785; and by 
1954, it was 1,035,282. The year by year fiscal figures are:' 











1944 33,681 | ee tre 289, 400 
1945 70,639 | 1950 469, 581 
1946 100, 785 || 1951 510,355 
1947 194, 954 || 1952 531,719 
1948 ; 193, 852 | 1953 839, 149 

HY IDGA. 2... ere snsenseven 1,035, 282 


The Mexicans who illegally streamed across our southern border (though it should 
be observed that the border was equally open to anyone able to enter Mexico) ac- 
quired the tag “wetbacks” from crossing the Rio Grande without benefit of bridge. 
The term stuck and has been applied to all who enter illegally from Mexico. 


Tue Wersacks 


Who were these Mexicans who in increasing numbers, beginning in 1944, entered 
the United States? Why did they enter? What jobs did they seek? Most of the 
Mexicans who illegally entered the United States were men in their twenties or 
thirties, young heads of households. Characteristically, they left their families be- 
hind them in Mexico, but not infrequently, entire households came—mama, papa, 
and little ones to the babe in arms. There were also some single women. Pri- 


* B.A. 1938, Mills College; M.A. 1943, Ph.D. 1949, Radcliffe College. Washington Representative, 
National Association of Social Workers, 1956. Visiting Lecturer, Smith College, Department of Eco- 
nomics, 1956-57. Formerly staff member, President's Commission on Migratory Labor, 1950-51; staff 
member in charge of migratory labor work, Senate Committee on Labor and Public Welfare, 82d Cong., 
ad Sess., 1951-1952; Washington Representative National Consumers League, 1953. 

‘IMMIGRATION AND Naruratization Service Ann. Rep. passim (1944-54). There are several 
factors that may account for apparent discrepancies in wetback figures: (1) calendar v. fiscal year; (2) 
apprehensions by the Border Patrol v. apprehensions by the Immigration and Naturalization Service as 
a whole; (3) apprehensions of all illegal entrants v. apprehensions of Mexican illegal entrants (the figures 
were not kept separately until 1953); and (4) apprehensions v, voluntary departures and deportations. 
The figures cited in this study are Border Patrol apprehensions of all aliens, by fiscal years. Thus, 
there may be some slight overstatement in these figures, in as much as a few thousand illegal entrants 
were not Mexicans. However, it is thought that whatever overstatement this may entail (of an order 
of magnitude not exceeding two to three per cent) is roughly counterbalanced by the omission of 
arrests of illegal Mexican entrants by divisions of the Immigration and Naturalization Service other 


than the Border Patrol. 
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marily, they came because of poverty. They came to get dollars with which to 
supplement their inadequate peso earnings. There were other motives, of course, 
but poverty was overriding. 

Mexico’s poverty is, needless to say, scarcely new. In fact, very rapid strides in 
economic development have been made in the last decade and a half; but, seem- 
ingly, in 1944, large numbers of poverty-ridden Mexicans “discovered” the United 
States. Men and families came to earn dollars primarily by chopping and picking 
cotton, by thinning and harvesting sugar beets, and by picking fruit. The single 
women came to earn money in restaurant jobs, as household maids, or by supplying 
the redlight districts of the border cities. ‘The men who looked for the higher-paying, 


nonfarm employment sought jobs in garages, on construction projects, on railroad 


maintenance, and in factories. 

In a joint study by the GI Forum of Texas, a veterans’ organization made 
up of Americans of Mexican ancestry, and the Texas State Federation of Labor, 
published in 1953 under the title, What Price Wetbacks?, we find the following 


description of those who were engaged in this illegal immigration:* 


The vast majority of wetbacks are plain agricultural workers including women and 
children, mostly from the peasant class in Mexico. They are humble, amenable, easily 
dominated and controlled, and accept exploitation with the fatalism characteristic of their 
class. A common term applied to them is Guanajuato Joe, for the Mexican State of 
Guanajuato which supplies a large percentage of wetbacks apprehended in farm work. 
This type of wetback wants only to find work on a farm, mind his own business and be 
left alone by the Border Patrol. He accepts good or bad treatment, starvation wages, 
diarrhea and other sickness for his children from contaminated drinking water and un 
sanitary living conditions—all this he accepts stolidly and philosophically. He does not 
think in terms of native labor displacement, lowering of economic standards and the 
socio-economic effects of his presence in the U. S. Ideologies are beyond his compre 
hension. He understands only his way of life: to work, to suffer, and to pray to the 
Virgen de Guadalupe for a better life in the hereafter. 

Another distinct type involves the so-called Pachucos, to be differentiated from residents 
of the United States who during wartime were given the same descriptive term because of 
their zoot-suit wearing apparel. The wetback Pachucos subdivide roughly into two 
classes. In one are found the criminals, the marijuana peddlers and users, the falsifiers 
of identity documents, the smugglers, the prostitutes and the homosexuals. The other 
class takes in those of higher intelligence with trade or partial professional backgrounds 
who are not interested in agricultural work and will not accept parole to such work when 
apprehended, usually in the act of being smuggled to the northern industrial centers. 
This class is motivated by the desire to get to the urban and industrial areas of the 
northern, northcentral and western areas of the country where the possibility of detection 
and apprehension by immigration authorities is slim and where earnings are larger. 


Throughout the 1944-54 decade, the greatest density of illegal entrants was to be 
found in the border states, principally in the southern portions of Texas and Cali 
fornia. Yet, as the traffic grew in magnitude, it also fanned out geographically. 
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sy 1950, arrests of illegal Mexicans were being regularly reported from states all the 
way to the Canadian border. Even Alaska was not impenetrable. In 1951, a band 
of thirty-eight was arrested on the Alaska Railroad close to the Arctic Circle.’ 

Occupationally, the majority of workers were engaged in hand or stoop labor in 
agriculture, With no union seniority or job rights to bar his way, the greenest 
Mexican entrant could find work in the crops. And it was mostly in such work 
that he remained, Nevertheless, with increasing experience and sophistication, he, 
too, found the higher paying nonfarm jobs enticing. Hence, as the traffic widened 
geographically, it also broadened occupationally. For example, in Chicago, in a 
four-week period between January 30 and February 25, 1951, a special detail of 
fifteen immigration officers arrested 1,148 illegal Mexican entrants. Of the persons 
arrested, 398 were working on the railroads, 105 in meat packing and processing, 
97 in steel, 32 in hotels and restaurants, 426 in other industries, and 76 in agriculture.‘ 
In 1953, the Immigration and Naturalization Service began recording the occupa- 
tions of the illegal entrants. In that year, 3.0 per cent were found to be in “trades, 
crafts and industry”; in 1954, 3-6 per cent; and in 1955, 9.1 per cent were found in 
such jobs.° 


A Soctat Parapox 


With illegal immigration from Mexico rising in an almost geometric progression, 
the 1944-1954 decade represented a curious social paradox: the political forces clam- 
oring for an ever more restrictionist general immigration policy were either strangely 


silent with respect to the situation on our southern border or openly condoned it. 
The late Senator Pat McCarran, co-author of the Immigration and Nationality Act,® 
whose name in most person’s minds is synonymous with restrictionist immigration 
thinking, defended the illegal traffic over our southern border on the grounds that 
legal entry of Mexicans for employment in American agriculture and industry in- 
volved too much “red tape.” 

In hearings on the Justice Department appropriation for the year ending June 
30, 1954 before the senate subcommittee on which Senator McCarran was then rank- 
ing Democrat, Senator Ellender observed with respect to the contract Mexican 
workers which the United States was importing from Mexico:' 

The Mexican Government has gone so far as to make us, in contracts, agree to feed 
these people while en route, take them back, provide minimum wages, and give them 
health insurance, and all that... . 


Senator McCarran responded: 


The wetback is little interested in that sort of thing. In other words, a farmer can get 
a wetback and he does not have to go through that red tape, 

"Unpublished data of the Immigration and Naturalization Service. 

* thid. ® Thid. 

“66 Svar. 163, 8 U. S. C. §§ 1101-503 (1952). 

" Hearings before the Subcommittee of the Senate Committee on Appropriations on H. R. 4974, $34 
Cong., 1st Sess. 246 (1953). 
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To individuals who have persevered through visa forms for a visit to the United 
States, the late Senator’s words must seem little short of astounding. Of temporary 
visitors, as of permanent immigrants, the United States requires such information 
as the following taken from a nonimmigrant visa application blank of the United 
States Consulate in Paris: 

Places of residence: 
[I ]ndicate . . . the places where you have lived since your birth up to 1932. 
[I ]ndicate the places where you have actually lived since the first of January 
1933. ... It is important to give the exact address (street, city, country) of the 
places where you have actually lived during periods of six months or more. . . . 
If you have done military service, if you have been mobilized or if you have been 
in prisoner of war camps or concentration camps, you must be prepared to present 
appropriate documents, of official source, in support of your declarations. 
Affiliations: 

A. Give . . . the name and address of all organizations, veterans’ associations, workers 
or employers associations, professional groups, societies, clubs, circles, political 
parties, literary or cultural societies in which you may have taken part since 
December 31, 1918, or in which you presently take part, indicating with precision 
the dates of inscription and of resignation and the functions fulfilled in each one 
of them. 

B. Explain the character and the aims pursued by each one of the organizations. . . . 

Financial Reference: (designate preferably bank or commercial references). 
Purpose of trip: 

A. Indicate the reasons for which you are making the trip. 

B. Name and address of persons, societies .. . upon whom you will call... . 

>. Indicate if the cost of your trip will be covered by (yourself), (your business), 
(your relatives) or (your friends). 

D. Probable date of departure for the USA. 

E. Means of transportation. 


“Red tape” would seem to be the middle name of American immigration policy. 
When, however, the prospective entrant to our country is a cheap laborer, the co- 
author of the Immigration and Nationality Act appeared to have little patience with 
forms. Outright illegal entry did not seem upsetting. In the appropriations hearing 
referred to above, we find the late Senator McCarran observing: 

. . » Senator [Ellender], I think you will agree with me that on this side of the border 
there is a desire for these wetbacks. ... Last year when we had the appropriation bill 
up the item that might have prevented them coming over to some extent was stricken 


from the bill. 


We might just as well face this thing realistically. The agricultural people, the farmers 
along the Mexican side of the border in California, in Arizona, in Texas ... want this 
help. They want this farm labor. They just cannot get along without it. 


This was the same Senator who wired Senator Butler two months later, with 
reference to the pending Refugee Relief bill:* 


"Id. at 245-46. 
* Hearings before the Subcommittee of the Senate Committee of the Judiciary on S. 1917, 84d Cong 


ist Sess. 123 (1953). 
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Reports reach me early hearings are scheduled on Senate Bill 1917 to admit 240,000 im- 
migrants above quotas, Urgently request you exert your influence toward deferral of 
hearings . . . as | am extremely anxious to be present at all such hearings... . Proper 
screening of all entering aliens and adherence to established immigration standards is vital 
to our material welfare. 


In 1948, the year in which debate was bitter as to whether we should admit 
100,000 displaced persons per year for four years, in addition to regular immigration 
(such persons to be charged against future quotas), close to 200,000 Mexican workers 
illegally entered the United States. In 1952, when the issue before the country was 
adoption of the Immigration and Nationality Act, 500,000 illegal entrants from 
Mexico came into the country. Yet, the hearings on the bill took no public note of 
this. Instead, the Senate Judiciary Committee, ignoring the southern border, some- 
what pompously observed on reporting out the bill:’° 


Today, as never before, a sound immigration and naturalization policy is essential to the 
preservation of our way of life because that system is the conduit through which a stream 
of humanity flows into the fabric of our society. 


Passage of the Refugee Relief Act in 1953'' came at the price of revision of the 
Immigration and Nationality Act. Only by agreement not to press for amendments 
to the basic act, was Mr. Eisenhower able to get consideration for the emergency 
measure, ‘The President asked for 240,000 additional aliens over a two-year period. 
Congress refused this number, reducing it to 210,000 over a three-and-a-half year 
period, Congress said we could not absorb so many aliens, that escapees and refugees 
presented political risks. Typical of the arguments before the Senate Judiciary 
Committee on this legislation were those of General Walter Bedell Smith, Under- 
secretary of State:'* 


Where matters of security are involved, I think that I would be speaking your own 
minds when I say that you do not take calculated risks if you can avoid doing so. 


Senator Herman Welker, of Idaho:'* 


That gets into the question in the mind of almost every Senator: What are we going to do 
when we do not have this high level of employment for these people [the immigrants ]? 
Will they be wards of the Government? Will they deprive our returning servicemen and 
growing up young men of work? This is the question that an opening of my mail brings 
to mind. 


and Mrs. James C, Lucas, Daughters of the American Revolution :** 


Let in these 240,000 and each year another emergency will arise completely undermining 
the safeguards of our immigration law. 


” Revision of Immigration and Nationality Laws, 8. Rev, No, 1137, 82d Cong., 2d Sess. 1-2 (19§2). 
"69 Srar. 400, as amended, 50 App. U. S. C. A. § 1971 (Supp. 1955). 

'* Hearings, supra note g, at 10. 

Id. at gh-og. 

Id. at 142. 
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Further, the Refugee Relief Act did not pass Congress until guarantees had been 
added that the entrant would have employment which would not displace an 
American worker and that he would have housing which similarly would not dis- 
place anyone. This, Congress insisted on writing into immigration from Europe in 
the year when American workers in the states along the Mexican border were being 
displaced from jobs and, in consequence, from their homes by better than three- 
quarters of a million foreign workers. One might appropriately wonder how in- 
consistent it is possible for national policy to be. 

1954 saw the wetback trafic grow to over 1,000,000 persons. Stull, Congress was 
splendidly indifferent. It chose to shut its eyes to the economic and social conse 
quences of this traffic. 

Senator McCarran was not alone in fearing legal immigrants and visitors from 
Europe, while having no apprehensions about the illegal Mexican entrants, despite 
the fact that they included smugglers, narcotics peddlers, criminals, and prostitutes. 
The Daughters of the American Revolution, throughout this entire period, were 
equally contradictory; while denouncing the displaced persons legislation, avidly 
supporting the McCarran-Walter Act, and opposing the Refugee Relief Act, they 
did nothing to call attention to the situation on our southern border. In contrast, 
the American Legion was one of the few groups to be consistent on the subject of 
immigration. Not even the Joint Congressional Committee on Immigration and 
Nationality, set up under the terms of the Immigration and Nationality Act “to make 
a continuous study of the administration of this [act |"'° appeared to have the slightest 
interest in the “invasion” occurring over the southern border. Probably no better 
description of the period exists than that provided by Herblock, cartoonist for the 
Washington Post and Times Herald, who summed up the situation in a cartoon de 
picting a Congressman exclaiming, “I don't want any /egal immigration around 


16 


here. 
WETBACKS AND IMMIGRANTS 

We have spoken of 200,000; 500,000; 800,000; 1,000,000 wetbacks, taking as our 
measure Border Patrol arrests. Some may object to this measure, pointing out that 
one and the same Mexican may have been arrested, two, three, five times within the 
space of one year, thus distorting the total. The point is well taken, for although 
illegal entry into the United States is a misdemeanor on the first offense, a felony on 
repeated attempts, illegal entry by Mexicans has not been taken seriously. One and 
the same Mexican may have made repeated illegal entries. However, an equally 


pertinent point to observe is that by no means all illegal entrants were arrested. The 
Border Patrol would be the last to claim that during the period between 1944 and 
1954 it caught all illegal entrants. In fact, some immigration officers put the ratio at 
one half, others at one third, and still others at one fourth. Obviously, this is an 


area where there is no such thing as reliable statistics. In the circumstances, the 


1°66 Srar. 274, 8 U. S. C. § 1106(c) (1952) 
'® Washington Post, April 14, 1952, p. 6, col. 4. 
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writer is content to take the figures of arrests as the best indication of the growth 
of this traffic and believes these totals may be regarded as a conservative estimate of 
the extent of the movement across the border. 

Further, some may question the appropriateness of comparing the scale of this 
movement with authorizations for permanent entry into the United States, such as 
was implied in comparing the numbers of wetbacks with debate on admissions under 
the Displaced Persons Act,’*? the Immigration and Nationality Act, and the Refugee 
Relief Act. ‘Typically, wetbacks entered for temporary employment and then re- 
turned to Mexico, whereas immigrants enter for permanent residence. It is true that 
the great majority of Mexicans who illegally crossed the border returned home at the 
end of the season or when their luck ran out. It is also true that some of them 
stayed, Even though in percentage terms the overwhelming proportion undoubtedly 
returned, it can readily be appreciated that even so small a fraction as five per cent 
of 500,000; 800,000; 1,000,000 is not altogether inconsequential. Five per cent of these 
figures amounts to 25,000; 40,000; and 50,000, respectively. Comparing these figures 
with quota allotments, we note that they are exceeded by only one quota, that of the 
United Kingdom and Northern Ireland. The United Kingdom’s quota, rounded, is 
65,000. Rounding other quota figures, we find the second highest is that of 
Germany's at 25,000; the third, Ireland’s at 18,000. Then the figures drop to 6,000 
for Poland, 5,000 for Italy, and 3,000 each for France, Sweden, and the Netherlands.’® 

There are only scattered bits of evidence on which to make a judgment of the 
proportion of illegal Mexicans entrants who failed to return to Mexico: 1) the pro- 
portion of Mexican contract workers in the 1942-47 period who were never repatri- 
ated; 2) the numbers of illegal entrants put under contract in 1947, 1949, and 1950; 3) 
the provision in Public Law 78 of 1951 permitting recruitment of Mexicans illegally in 
the United States;’® and 4) the scale of recent legal immigration from Mexico. Let 
us examine these points in turn. 

If we compare admissions and repatriations of contract workers for the six-year 
period, 1942-47, inclusive, we find that better than eight per cent of the 219,600 
Mexicans admitted during this period got “lost” in the United States, that is io say, 
18,294."" If we note the composition of the contract program for the years 1947, 
1949, and 1950, we will find that the bulk of the program consisted of workers 
illegally in the United States being put under contract. In 1947, 19,632 workers were 
brought in from Mexico and 55,000 wetbacks legalized.” In 1949, 19,625 workers 
were brought in from Mexico and 87,220 wetbacks legalized.** In 1950, the figures 
were 66,058 from Mexico and 10,461 from those illegally in the country.” 


' 62 Srar. 1009 (1948), as amended, 50 App. U. S. C. §§ 1951-65 (1952). 

* Proclamation No, 2980, 66 Svar. c. 36, 8 U. S. C. § 1151 (1952). 

"65 Srav. 119 (1951), as amended, 7 U. S. C. § 1461 (1952). For discussion of the Mexican 
contract labor program, see infra 341-44. 

*’ Unpublished data of the Department of Agriculture. 

*' See Presipentr’'s Commission oN Mioratrory Lanor, Micrarory Lasor is AMERICAN AGRICULTURE 
§2 (1951). 

"8d. at 53. 

** Computed from ImMicratTion AND NaturaAtizaTion Service ANN. Rep, passim (1950-51). 
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In Public Law 78 of 1951, the enabling legislation for the present Mexican contract 
program, Congress authorized the Secretary of Labor to recruit Mexicans not only 
in Mexico, but among those who had illegally resided in the United States five 
years or more.”* If there were not a fair number of such workers in this category, 
it does not seem likely that Congress would have been at pains to write in such a pro- 
vision. Lastly, if note is taken of legal immigration figures from Mexico to the 
United States during the past few years, it will be seen that Mexicans regard living 
in the United States favorably. The Mexican Government has recently made it 
simpler for Mexicans to acquire passports. The consequence has been a sharp in 
crease in legal Mexican immigration. The figures for the fiscal years 1951 to 1955 
are:** 

1951 6,153 1954 30,045 

1952 9,074 1955 50,772 

1953 17,183 
For these reasons, the foregoing estimate of five per cent of the illegal Mexican 
entrants “electing” to remain in the United States would seem conservative, that is 


to say, for 1952, 25,000; for 1953, 40,000; and for 1954, 50,000. 


How Tuere Can Be Itiecar IMmicration From Mexico 


In the foregoing discussion, frequent reference has been made to “illegal” immi 
gration from Mexico. In as much as Mexico, like all independent republics of the 
western hemisphere, is outside the quota system,”* it may well be wondered how 
there is such a thing as illegal immigration from Mexico. Cannot as many Mexi 
cans as wish enter the United States? The answer is both “yes” and “no.” With 
respect to permanent entry, there is, essentially, no limitation on the number of 
Mexicans who can annually enter the United States, providing they meet the 
selective standards of our immigration law—that is, are of good moral character, 
are politically reliable, are suffering none of the proscribed diseases, etc. The quali- 
fication “essentially” is used because there is a provision in the Immigration and 
Nationality Act, inoperative to date, which supposedly could be used numerically 
to restrict immigration from the western hemisphere. Reference is to section 
212(a)(14) which provides that:?7 
Aliens seeking to enter the United States for the purpose of performing skilled or unskilled 
labor [shall be excluded from admission into the United States] if the Secretary of Labor 
has determined and certified to the Secretary of State and to the Attorney General that 
(A) sufficient workers in the United States who are able, willing, and qualified are 
available at the time (of application for a visa and for admission to the United States) and 
place (to which the alien is destined) to perform such skilled or unskilled labor, or (B) 
the employment of such aliens will adversely affect the wages and working conditions of 
the workers in the United States similarly employed. 


**65 Srar. 119 (1951), as amended, 7 U. S. C. § 1461(1) (1952). 

7° See IMMIGRATION AND NATURALIZATION Service ANN. Rep. passim (1951-56) 
**° 46 Stat. 169, 8 U. S.C. § r10o1(a)(27)(C) (1952). 

°° 66 Srar. 182, 8 U. S.C. § 1182(a)(14) (1952). 
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The language of this provision is borrowed from section 503 of Public Law 78 of 
1951," the Mexican contract labor program. It is capable of being meaningfully 
applied to contract workers because contract workers do not have freedom of move- 
ment and are imported for a specific employer. It can never have meaning as applied 
to permanent immigrants on whom no restrictions of movement are placed. 
Regulations governing permanent entry have been noted. The situation is differ- 
ent with respect to entry for temporary employment. Neither under the legislation 
which governed until the end of 1952 nor under the Immigration and Nationality 
Act is it possible for a nonimmigrant to initiate a search for employment. The 
1g24 Act*® did not list employment among the purposes by which a nonimmigrant 
was defined. While the Immigration and Nationality Act does list employment 
among the purposes by which a nonimmigrant is defined in the initial definitional 
section of the act, there is no subsequent authorizing provision to breathe life into 
the definition in the circumstance of the worker initiating the search. Section 
101(a)(15)(H) defines a nonimmigrant (“an alien having a residence in a foreign 
country which he has no intention of abandoning”) to include :*° 
[an alien] who is coming temporarily to the United States to perform temporary services 
or labor, if unemployed persons capable of performing such service or labor cannot be 


found in this country... . 


There is, however, no substantive provision in the act which allows a nonimmigrant, 
on his own, to take advantage of this definition. Instead, the Immigration and 
Nationality Act limits entry for temporary employment to those who are imported as 
contract workers. In this, it overturns one of the oldest provisions of American 
immigration law. Section 214(c) of the act provides :** 

The question of importing any alien as a nonimmigrant under Section 101(a)(15)(H) 
in any specific case or specific cases shall be determined by the Attorney General, after 
consultation with appropriate agencies of the Government, upon petition of the importing 


employer. 


By contrast, the 1917 Act explicitly and definitively banned contract workers. 
Under the 1917 Act, which governed until the coming into effect of the Immigra- 
tion and Nationality Act, the ban on contract labor reached its full and final ex- 
pression. Under its terms, “contract labor” (which applied to immigrant and 
nonimmigrant alike) was taken to include :** 
persons. . . who have been induced, assisted, encouraged, or solicited to migrate to this 
country by offers or promises of employment, whether such offers or promises are true 
or false, or in consequence of agreements, oral, written or printed, express or implied, to 
perform labor in this country of any kind, skilled or unskilled; persons who have come 

** 65 Srar. 120 (1951), as amended, 7 U. S. C. § 1463 (1952). 

** Act of May 26, 1924, c. 190, 43 Svat. 163. 

"66 Srar. 166, 8 U. S. C. § 1101(a)(15)(H) (ii) (1952). 


*" 66 Srar. 189, 8 U. S. C. § 1184(c) (1952). 
** Act of Feb, 5, 1917, c. 29, 39 Stat. 876. 
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in consequence of advertisements for laborers, printed, published or distributed in a 
foreign country. ... 


Under the 1917 Act, workers could not be imported except in so far as the Attorney 
General saw fit to make an exception in the case of temporary workers under the 
powers accorded him in the gth proviso to section 3 which stated; 

That the Commissioner of Immigration and Naturalization with the approval of the 
Attorney General shall issue rules and prescribe conditions, including exaction of such 
bonds as may be necessary, to control and regulate the admission and return of other 
wise inadmissible aliens applying for temporary admission. 


In recent years, there was additional legislation, adopted initially in 1943, under 
which foreign workers have been brought in under contract. Public Law 45 of 
1943, as amended, authorized importation of agricultural workers from the Americas 
through December 1947. And Public Law 78 of 1951, as amended, authorizes im 
portation of Mexican agricultural workers. The most recent amendments extend 
this latter law to June 30, 1959. 

As the foregoing discussion indicates, there are provisions in our immigration 
laws which govern entry, be the alien immigrant or nonimmigrant, quota or non 
quota. And, where there are rules governing entry, it is clear that entry must be 
through “ports of entry” if the rules are to mean anything. Mexicans who enter 
the United States at other than “ports of entry,” thus, violate our immigration law. 


Wuart Propucep tHe Wereack Decape? 

At the outset of our discussion, we referred to the period of 1944-54 as the “wet- 
back decade.” How did it happen that in 1944 the number of Mexicans illegally 
entering the United States suddenly started shooting upwards? What accounts 
for the almost two-fold increase of that year over 1943 and for what was to become, 
by 1954, an increase of over 6,000 per cent? World War II was already two years in 
progress. What, then, was the cause? The only event which the writer can see 
which might serve to explain this development is the initiation of the Mexican con 
tract labor program, 

In August 1942, as a wartime emergency manpower measure, an executive agree 
ment was signed with Mexico providing for the admission of Mexican contract labor 
for work on farms and on railroad maintenance-of-way. This was done under the 
gth proviso of section 3 of the 1917 Act and continued under Public Law 45 of 1943. 


Less than a handful of workers entered in 1942, but in 1943, 52,098 were brought 
5 


in for employment in agriculture. In 1944, 62,170 were brought in for farm work.* 


Importations for railroad work ceased within nine days of the Japanese broadcast 
of August 14, 1945 announcing a willingness to surrender."* By contrast, in agri 


*3 Id. at 878. ** 57 Srar. 70 (1943), 50 U. S.C. §§ O4, 1361 (19 
*° Unpublished data of the Department of Agriculture 
** See U. S. Employment Service, Drer’r or Lanon, Mexican Nationats Brovewr i ror Ran 


RoAD Track Larorn—A Temporary War Futercency Measure, 1943-1946 (unpublished monograph 


1946). 
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culture, importations not only did not cease in August 1945, nor in 1946; the “war- 
time” program is still in effect! In 1955, six and one-half times the number of Mexi- 
can agricultural workers were admitted as were admitted at the war’s peak. And, in 
1944, there were five times the number of persons in the armed forces as there are 
today. 

Apparently, the relation between this Mexican contract labor program and the 
spiraling illegal immigration was this: Contract workers returned with exciting 
tales of the money that could be earned in the United States. The next year these 
same workers wanted to repeat their performance and their neighbors wanted to 
join. The result was that there were many more Mexicans who wanted to come 
to the United States than there were certifications of need issued by the Secretary 
of Labor. Further, managing to be among the workers selected by the Mexican 
officials for the program characteristically required the persuasion of a bribe.*7 Thus, 
it seemed to many much simpler to seek American employment on their own. 
Accordingly, those with experience volunteered or were persuaded to lead others. 
Each year brought an increased number of those who “knew the ropes.” An inter- 
view with a wetback published in the Daily Palto Alto Times, August 21, 1953, 
strikingly bears out this conjecture. The illegal worker was from a small town 
almost due west of Mexico City and some 800 miles south of the Texas border. Ac- 
cording to him, almost every able-bodied man among the 8,000 persons in the town 
had been to the United States, was actively planning to come, or was here—most of 
them as wetbacks, 


Tue Consequences oF THE Wersack TRAFFIC 

The economic and social consequences of this illegal Mexican immigration were 
severe, disruptive, and harmful, Specifically, they involved displacement of Ameri- 
can workers, depressed wages, increased racial discrimination toward Americans of 
Mexican ancestry, illiteracy, disease, and lawlessness, Let us consider these in turn. 

Because of the wages and working conditions which illegal Mexican workers ac- 
cepted—wages of ten, twenty, and thirty cents an hour from sun-up to sun-down 
and a ditch bank for the night—they drove American workers from jobs. In 1949, 
over 90,000 “Texas-Mexicans”—Texans of Mexican ancestry—were pushed out of 
Texas during the spring, summer, and fall, to seek elsewhere the same kind of work 
they would otherwise have done in Texas—se., cultivating and harvesting the 
crops."* A student of Mexican ancestry at Pan American College in Edinburg, 
Texas, located in the lower Rio Grande valley, where the wetback concentration was 
probably as dense as anywhere in the United States, wrote, in a term-paper in 1953, 
on the problem of illegal immigration: 


*’ See discussion in G. I. Forum or Texas ano Texas Srare Feveration or Lapor, Down in THE 
Vattey (1955), under the heading, “Bracero Recruiting and Contracting.” 

** See Hearings before the Subcommittee on Labor and Labor-Management Relations of the Senate 
Commitee on Labor and Public Welfare, 82d Cong., 2d Sess. 8 (1952). 
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As long as there are people here unwilling to work for the incredibly low wages for 
which the wetbacks work, the Spanish-speaking people are forced to leave their homes, 
go to strange places, and seek jobs paying just wages that will enable them to provide 
food, clothing, and shelter for their large families. These people are also forced to de 
prive their children of an education since these youngsters must travel and work with their 
parents to earn their daily living. 


A fruit picker from Sonoma County, California, where work in the fall of the 
year is to be had in apples, prunes, grapes, and walnuts, expressed typical bitterness 
over wetback competition in a letter to government officials dated September 1953. 
He complained: 


The wetbacks are driving the American workers out of the fields, the American workers 
don’t want to live on charity, they want to work under decent conditions. . . . 

We are American taxpayers, we have worked hard to pay for our small homes, we 
have also been paying income taxes for years when we had steady jobs, work has been 
falling off in Sonoma County of late . . . and us taxpayers need these fruit jobs badly, 
it is bad enough to compete with Mexican National labor {contract labor legally brought 
in] but we just cannot compete with wetbacks. 

We just cannot live under the same conditions these wetbacks live under, and we just 
cannot work under these conditions these ranchers expect American people to work 
under. 

The Chamber of Commerce advertise over the radio, also in the newspapers, how short 
the ranchers are on help to harvest their crops, there is no shortage of fruit help, the 
reason is, the ranchers want cheap labor, that will live and work under any conditions ... . 


Europe is not the only continent which has DP’s. 

Since no agency of government is obliged to administer minimum wages in 
agriculture and unions are virtually nonexistent, there was neither official nor 
organized interest in the wage consequences of the wetback traffic. The President's 
Commission on Migratory Labor, appointed in 1950, did, however, address itself to 
this problem. Cotton-picking wage rates in Texas in the lower Rio Grande Valley, 
where illegal workers constituted the bulk of the labor supply, were compared to 
the average for the state as a whole, which, while reflecting wetback wages, re 


flected them in more diluted form. The Commission reported :*° 


When the Commission held hearings in Texas in August 1950, wage rates for picking 
short staple cotton in the Lower Rio Grande Valley were reported as low as 50 cents per 
hundredweight and as high as $1.75 per hundredweight. From the evidence presented, 
we conclude that the bulk of the cotton in this area was picked in 1950 for approximately 
$1.25 per hundredweight. . . . However, the State-wide average 1950 rate for Texas is 
... reported ... by the U. S. Department of Agriculture to have been $2.45 per hundred 
weight. Thus, the Lower Rio Grande Valley cotton growers got their cotton picked for 
approximately one-half the wages paid by the average cotton grower of Texas. 


When it meant a fifty per cent reduction in the size of their wage bill, small wonder 
growers considered wetbacks a good thing. 


The general counsel of a veterans’ organization made up principally of Americans 


** PresipENT’s CoMMISSION ON MicrATORY Labor, Op. cif. supra note 21, at 78-79 


/ 
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of Mexican ancestry testified before a senate committee investigating the migratory 
labor problem in 1952 on the effect which the illegal immigration has had on racial 
discrimination toward this group of Americans. He observed :*° 

We came back [from World War II] to find the wetback invasion already flowing. 
We came back to find disappointment and disillusionment after we had been told that we 
were going over there to fight for a better way of life and to fight against racism. 


It [the wetback invasion | has accentuated tensions between population groups and re- 
sulted in an aggravation of practices of discrimination and segregation springing up where 
none had existed before. We have signs in public places reading, “No Mexicans Allowed,” 
where none had been seen before. We have had an increased number of violations of 
civil rights where none had occurred before. 


In areas where there is the greatest concentration of this illegal immigration, 
illiteracy of American citizens is likely to be general. This was the finding of a 
Columbia University project initiated by Mr. Eisenhower when he was Columbia’s 
president. Entitled The Uneducated, the study found a striking correlation between 
areas of high illegal labor supply and illiteracy as revealed in the rejection rates for 
military service in World War II." In the proportion of white citizens (including 
Mexicans) rejected for military service on grounds of mental deficiency, Texas 
ranked third highest among the states, with a rejection rate of 63 per 1,000.7 A high 
proportion of the Texas rejections were found south of a line which might be drawn 
from El Paso to Houston, which area includes two-thirds or more of the state’s 


Spanish-speaking population. The rejection rate for this area ran over 200 per 1,000."* 


But most astounding of all is what the Columbia study found in the counties of the 
lower Rio Grande Valley concerning displaced Americans. The report found 
Hidalgo County, in the extreme southern part of the state, to have a rejection rate 
just under goo per 1,000." The average school attendance rate was twenty-eight 
per cent. The report comments:*° 

The explanation for this very low rate must be found in the heavy seasonal migration of 
this population, Apparently they are dispossessed by the illegal immigrants who come 


over the border at harvest time. 


Significantly, the report goes on to observe: 

The economic level of these Texas counties is strikingly different from that found in 
most parts of the rural Southeast [where high rejection rates also were found]|.... [T]he 
three most southerly counties in Texas... had an average cash income per farm in 1949 of 
not less than $13,500. It must be remembered, however, that the prevailing agricultural 
wage for the illegal immigrant, the wetback, amounted to 25 cents. 


And the study might have added that it was this wage to illegal workers which 
determined the wages available to American citizens. An American family cannot 
live on twenty-five cents an hour. It is forced to seek jobs elsewhere. 

* Hearings before the Subcommittee on Labor and Labor-Management Relations of the Senate Com 
mittce on Labor and Public Welfare, 82d Cong., 2d Sess. 141, 132 (1952). 
*' Fit Ginssero & Dovoras W. Bray, Tue Unepucatep 51 (1953). 

** Ibid ** Id. at 46-47 ** Id. at 174 


‘4 


*8 Id. at 175. 
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Death and disease rates in the areas where the illegal traffic was greatest bore 


little relation to average United States rates. The President's Commission on Mi 
i6 


gratory Labor reported the findings of the Public Health Service. It stated: 


One of the most sensitive indicators of the state of public health in any population is the 
rate of infant mortality. ... For the U, S. at large, this rate in 1948 was 32 | per 1,000 
births]. The state-wide average for Texas was 46.2; . . . for the 28 counties of Texas on or 
immediately adjacent to the border, the average rate was 79.5. In the three counties 
commonly regarded as constituting the Lower Rio Grande Valley, the infant mortality 
rates were as follows: 

Cameron 82.5 

Hidalgo 107.2 

Willacy 127.6 


In the areas where the illegal aliens were found in large numbers, crime rates 
skyrocketed. Lawlessness bred lawlessness. Typical of the situation in border areas 
are the following items taken from one issue of the McAllen, Texas, Valley Evening 
Monitor, of April 20, 1953: 

Edinburg. An alien was badly beaten in his shack south of Pharr and then stuffed into 
a wooden box by a man who stole $3 from him, officers reported today. 

Edinburg. Bond of $2,000 was set Saturday for Daniel Rangel, a 20 year old alien 
charged with stealing $137.71 from a McAllen cafe where he worked. 


Laredo. Mexican and U. S. border authorities have cooperated to end a series of 
burglaries in which Mexican “wetbacks” . . . entered Laredo business and residential 
establishments, authorities announced. 


An editorial published in the San Antonio Evening Express of September 28, 
1953 under the heading of “Aliens and Valley Crime Rate” underscores the concern 
felt toward the crime which accompanied the wetback traffic: 


The Hidalgo County grand jury last week indicted 48 persons of whom 35 were listed 
as aliens. The charges against the aliens were burglary 24, marijuana 4, theft 2, and 
robbery, assault, statutory rape, murder and possession of a forged instrument, one each. . 
Not all aliens, of course, are in the Valley with intent to commit burglaries or other in 
fractions of Texas criminal law. ... But the traditions and conditions that make up the 
“wetback system” account for much of the alien crime and misdemeanor rate and produce 
the surroundings that make it possible and even encourage it. 

More and more Valley people, including farmers, are coming to realize this and to see 
that there is a lot more to the picture than the convenience and economy of having a big 


supply of cheap farm labor. 


The narcotics trafic burgeoned with the increase in the illegal immigration. 
The chief assistant to the California Attorney General reported to Mr. Brownell in 
1953 that a “very substantial part of the narcotics brought into California across the 
border is brought in by wetbacks.”** The California State Bureau of Narcotic 
Enforcement in Sacramento reported that practically all narcotic drugs seized in the 

** PrrsipeNnt’s COMMISSION ON MIGRATORY LABor, op. cit. supra note 21, at 84. 
*7 San Francisco Chronicle, Aug. 18, 1953. 
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territory is of Mexican origin and approximately half the persons arrested for dope 
violations are “Mexicans.”** 

A witness before the Senate Labor Committee holding hearings on migratory 
labor in the 82nd Congress commented on the lawlessness which this illegal immigra- 
tion engendered :” 

. . the heavy influx of illegal immigrants . . . has developed a feeling of disrespect for 
and contempt of the laws of the land. When our immigration and labor laws are 
flaunted and openly disregarded, it is only logical to expect a general moral decadency 
on the part of the citizenry in general. 


Concress: INDIFFERENCE 
As indicated earlier in our discussion, Congress was’ splendidly indifferent to 
this whole situation on the southern border. In fact, as the situation became pro- 
gressively worse, Congress, through the appropriation process, cut the Border 
Patrol, that arm of the Government equipped to do something about the situation. 
The fiscal year-by-year authorized strength of the Border Patrol in this period looked 





this way :” 

1942 1,592 || 1947 | 1,319 1952 : 1,259 
1943 | 1,637 || 1948 | 1,160 \ | 1,079 
1944 1,300 || 1949 1,125 1954....... 1,079 
1945 1,251 || 1950 1,110 1955..... | 1,479 
1946 1,352 || 1951.. 1,098 | nee 1,526 





Study of these figures will indicate that as illegal immigration became a more 
and more serious problem on the southern border, Congress appropriated funds for 
progressively fewer officers for the Border Patrol. As we have noted, the first big 
jump in illegal immigration occurred in 1944. From the figures cited above, it will 
be seen that Congress reacted to this by cutting 109 positions from the Border 
Patrol. Congress reacted to the situation of close to 200,000 illegal entrants in 1948 
by cutting 35 positions from the Border Patrol for the year ending June 30, 1949. 
Congress reacted to the situation of better than half a million illegal entrants in 
1952 by cutting 180 positions from the Border Patrol. 

With cuts in its officer strength amounting to 350 officers for the period 1941-1952, 
in the face of an increase of illegal immigration of over 4,000 per cent within the 
same period, the Border Patrol was utterly helpless to stem the tide. The Border 
Patrol rounded up wetbacks to the extent it had facilities to corral them, took them 
to the border, and put them over the Mexican side. Not infrequently, the wetbacks 
would joke with the officers saying they would beat the officers back to the farms 
on which they had been arrested. And some did! In the mounting helplessness of 

** Oakland Tribune, Sept. 1, 1953. 

** Hearings, supra note 40, at 133. 


"’ For 1943-53, see Hearings, supra note 6, at 248; for 1954-56, sce IMMIGRATION AND NATURALIZATION 
Service Ann. Rep. passim (1954-56). 
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the situation, the Border Patrol tried other expedients. For the year ending June 
1952, it operated an airlift by which the wetbacks were taken into the interior of 
Mexico, It took to putting wetbacks over the border at points where there was no 
American agriculture for miles around. But all to no avail until 1954. In 1954, 
when the number of illegal entrants reached the phenomenal proportion of over 
1,000,000, the law began to be enforced. 


Tue Decision To ENrorce THE Law 


How did it happen that decision was made to enforce the law at this particular 
point? How, with such numbers of illegal entrants, was the law enforced? Both 
are good questions. The decision to enforce the law was made by the Attorney 
General, following an inspection trip to the California border in the summer of 
1953- After he had made this trip the Attorney General was a very different person 
on the subject of illegal immigration than he had been a few months earlier. 

In a belated effort to get on top of the deteriorating situation, the Truman 
administration had requested for the year July 1953 to June 1954 an increase of 
thirty per cent in Border Patrol officers. The Eisenhower administration not only 
rejected this increase, but proposed what would have been tantamount to a twenty 
per cent reduction in the existing force by eliminating the spotter planes which 
the Border Patrol has used since 1940. These planes, used in conjunction with 
radio-equipped jeeps, are frequently referred to as the “eyes” of the Border Patrol. 
The Budget Bureau explained that since Congress seemed to have little interest in 
illegal immigration over the southern border, it was appropriate that the administra 
tion go along with this attitude—an interesting concept of executive responsibility. 

In the hearings on the Justice Department budget, Attorney General Brownell 
strongly defended the cuts. Testifying before the House Appropriations Subcom- 
mittee on the fiscal 1954 budget, the Attorney General was asked by Congressman 
Frank T. Bow (R., Ohio), “Do you feel that the estimate that you have in the 


61 


budget now adequately covers the Immigration and Naturalization Service?” 


The Attorney General replied, “Yes, I do,” and then added: 


Mr. Andretta reminds me that one of the first things that came to me when | came in 
office was a request for a supplemental appropriation for $1,725,000 for the Immigration 
and Naturalization Service. I received some advice from the Bureau that they absolutely 
had to have that money in view of their increased responsibilities. But | made an investi 
gation of my own and decided that they could get along without it. I did not ask for 
the supplemental appropriation and they are getting along all right and I am hoping 
that they will even have a few dollars left over at the end of the year 


Congressman Bow responded: 


1 would like to call this to your attention. This was brought before the committee 
by the American Legion. The Legion, at its national convention last year, introduced a 
resolution, and part of it said that: 


’' Hearings before the Subcommittee of the House Commitiee on Appropriations, on Departments 


of State, Justice, and Commerce Appropriations for 1954, 83d Cong., tst Sess. 226 (1954) 
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Whereas sufficient funds have not been allocated to the Service to cover the additional 
personnel necessary to handle the added workload: Now therefore be it Resolved by 
the American Legion ... August 25, 1952, that sufficient additional funds be assigned 
and allocated by the Congress of the United States to the Immigration and Naturaliza- 
tion Service. 


...».» {T]he chairman of the committee of the . .. Legion who drafted this resolution 
. . + told me that he had been told by a number of people in the Immigration Service that 
this committee just did not give them enough money to operate; that they had knowledge 
of thousands of aliens in this country illegally, but, because this committee did not give 
them enough money, those people were still running around the country. I hope that 
the Department and you, as the new Attorney General, will see that some of these 
agencies stop their propaganda that this committee is not giving them enough money 
to enforce the laws. ... I could not believe that if they knew of . . . [thousands of 
people at large who ought not to be in the country] there was not some way they could 


be apprehended. 


Four months after testifying before the House Committee, the Attorney General 
was prevailed upon personally to inspect the border situation in the California sector. 
That it was clearly an eye-opener to the Attorney General was indicated by com- 
ments to the press. ‘Typical of press reports of this trip was the following :°* 
Brownell . . . declared . . . that the influx of illegal immigration fromm Mexico presents 
a “serious and throughly unsatisfactory situation.” He said he found the situation out- 
lined by border country officials “shocking” and one that is causing “universal dissatisfac- 
tion” on the part of all concerned. 


Apparently forgetting his own enthusiasm for a reduction in the Border Patrol 


at budget time, Mr. Brownell, after his inspection, was for no false economies. One 
newspaper account put it this way:** 


The Attorney General said Congress decided six or seven years ago for economy reasons 
to cut the size of the U. S. Border Patrol from 1,660 to its present 1,100. “This was the 
most penny-wise and pound-foolish policy I've ever seen,” he declared. For every dollar 
saved through this Border Patrol economy, he said, about $20 has to be spent on welfare 
costs and other expenses involving the wetbacks. 


Mr. Brownell returned from this trip to champion increases in budget for the Border 
Patrol. For the year ending June 30, 1955, Mr. Brownell persuaded the administra- 
tion to request an increase of thirty-seven per cent in the size of the Border Patrol.™ 
Subsequent budget requests have sustained this increase. 

Bringing the border situation under control with more than one million illegal 
entrants in the country, however, was more than a matter of mere budget increases. 


*® Corpus Christi Caller-Times, Aug. 16, 1953. 

** The San Francisco Examiner, Aug. 17, 1953. 

"* This was done in two installments, through supplemental bills. See Hearings before the Subcom- 
mittee of the House Committee on Appropriations, on the Departments of State, Justice, and Commerce 
Appropriations, The Supplemental Appropriation Bill, 1955, 83d Cong., 2d Sess., pt. 2, at 1068-74 
(1954); Hearings before the Subcommittee of the House Committee on Appropriations, on the De 
partments of State, Justice, and Commerce Appropriations, The Second Supplemental Appropriation Bill, 
1966, Rath Cong., 1st Sess, 276-93 (1955). 
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It required strong backing from the top boss of the Immigration Service, the At 
torney General himself, and it required imagination and new methods of procedure 
on the part of the Commissioner of the Immigration Service. Attorney General 
Brownell and Commissioner Swing represented this combination. General Joseph 
M. Swing, appointed Commissioner of Immigration and Naturalization in May 
1954, shuffled officials to eliminate regional vested interests. He established mobile 
task forces and brought the resources not only of the Border Patrol, but the other 
Divisions of the Immigration and Naturalization Service to bear on the roundup of 
the illegal entrants. With Attorney General Brownell, who was willing to give 
real support to enforcement of immigration law on our southern border, with 
General Swing’s leadership, and with the budget increases, the day of the wetback is 
over. The border should be under control by the end of 1956. This job, considered 
hopeless by many, will have been accomplished in two years. 


Tue Contract ProcraM 

The end of the wetback era should not, however, be taken to indicate the end 
of reliance on cheap foreign labor. There may be some who question the use of 
“cheap” as applied to Mexican labor, insisting instead that Mexican contract labor 
is “premium” labor. Because the Mexican Government has refused to accept for 
its citizens participating in the contract program the terms and conditions of em 
ployment offered to American workers, it is true that Mexican labor enjoys many 
“advantages” not open to American workers—the protection of a minimum wage, a 
guarantee of employment, approved housing, workmen's compensation, safe and 
free transportation, and so forth. Although Mexican labor is “premium” with re 
spect to standards in agriculture, it is “cheap,” by the standards prevailing elsewhere 
in the American economy. This can readily be seen in the wage situation alone. 
Mexican contract workers have a fifty-cent minimum.’ Elsewhere in the economy 
where the Fair Labor Standards Act™ prevails, one dollar is the minimum wage 
Fifty cents is “premium” when compared to no minimum wage. It is not “premi 
um” when compared to one dollar. 

The scale of contract program fluctuated erratically until 1951, when there was 
a three-fold jump in numbers. 1951 was the year in which Public Law 78 was 
passed. For two years thereafter, importations stayed around this new level and 
then, again, sharp increases occurred as a result of the wetback roundup. 

Importation figures are not a fully satisfactory measure of the scale of the con 
tract program because they include neither Mexicans recruited in the United States, 
not those recontracted here. Because, however, importation statistics are the only 


comprehensive figures for the whole of the program, and because there is advantage 


in being able to look at the entire span, let us note importation data for 1942-1955:"" 


** An oral understanding between the Mexican and the United States Governments in connection with 
the 1951 agreement 

*® <> Srar. 1060 (1938), 29 U. S. C. §§ 201-219 (1952). 

’ For 1942-48, unpublished data of the Department of Agriculture; for 1949, see Parsipenr's Com 
Mission ON Micrarory Lanor, op, cit, supra note 21, at 53; for 1950, data derived from ImmicraTion 
anp NATURALIZATION Service ANN. Rep. 1950-51; for 1951-55, see U. S. Earptoyvmenr Service, Dep's 


Lanor, Four-Year Summary or Mexican Workers py Srares (n.d 
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The figures for the years 1947, 1949, and 1950 are misleadingly low because they 

-- do not include Mexicans recruited in the United States. In these years, the United 
States gave preference for inclusion in the contract program to those who had violated 
the laws of this country. In 1947, some 55,000 Mexicans illegally in the United 
States were contracted for the program; in 1949, 87,220; in 1950, 10,461 workers 
were added from this source.” With these additions, the figures for these years 
















are: 
















1947...... 74,632 
aire teage s 106, 845 
_ 1980... . = * ae 














A different kind of “unusualness” was resorted to in 1948 when several thousand 
illegal entrants were “paroled” to farm employers. 

If workers who were recontracted (their stay legally extended) are added to those 
admitted, the figures are appreciably increased, Mexicans under contract (imported 
plus recontracted) for the years 1952 to 1955 are:*° 
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Thus, it will be seen that Mexicans under contract in American agriculture in 
1955 approached half a million. 

Under the contract program, Mexican workers have been placed in roughly half 
of the states of the union. However, the bulk of the Mexican labor has been con- 
centrated in a few states which have differed in different periods. In percentage 
terms, the distribution of Mexicans under contract for selected years was:* 











| 1945 1949 | 1952 1954 | 1955 
Washington. . 6 none small | negligible | small 
Idaho 5 none | negligible negligible negligible 
Oregon 4 none | negligible negligible negligible 
California 63 - 24 | 27 
Texas none 44 27 HD) 50 
New Mexico none | 17 1 5 4 
Arkansas none 16 12 | 7 | 7 
Arizona | 8 4 4 
Total 78 77 x6 9 92 


1s ms ‘ : — ue 

** See Paestipent’s Commission on Micrarory Lapor, op. cit. supra note 21, at §2-53. 

** Computed from ImMicraTion aNp NATuRALIzATION Service Ann. Rep. passim (1950-51). 

*’ See U. S. EmpLoymenr Service, Der’r or Lasor, op. cit. supra note 57. 

*' For 1945 and 1949, see Prestoenr’s Commission ON Micrarory Lapor, op. cit. supra note 21, at 
55; for 1952, 1954, and 1955, see U. S. Emptoyment Service, Dep’r or Lapor, op. cit. supra note §7. 
Arizona employed workers in both 1945 and 1949, but percentage figures are not available. 
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Sarecuakps: Are THey Rea? 


Section 503 of Public Law 78, under which these Mexicans are being brought in, 
provides: 
No workers recruited under this title shall be available for employment in any area 
unless the Secretary of Labor has determined and certified that (1) sufficient domestic 
workers who are able, willing, and qualified are not available at the time and place 
needed to perform the work for which such workers are to be employed, (2) the em 
ployment of such workers will not adversely affect the wages and working conditions of 
domestic agricultural workers similarly employed, and (3) reasonable efforts have been 
made to attract domestic workers for such employment at wages and standard hours 
of work comparable to those offered to foreign workers. 


Let us consider these three conditions in turn. 
The first qualification on the admission of Mexican workers raises some very 
willing,” and 


” 


interesting questions, When and when not is domestic labor “able, 
“qualified”? Is an unemployed city worker to be regarded as “able” to do farm 
work? Is a refusal to work for wages of thirty cents, forty cents, and fifty cents 
an hour to be taken as an absence of “willingness”? It will be noted that section 
503 calls for the domestic worker on his own to be available at the time and place 
indicated. This contrasts with the arrangement accorded Mexican workers, whose 
transportation is paid from the “recruitment” centers in Mexico, to the “reception” 
centers at or near the border, to the farms on which they will be working and return. 

Because Mexican workers are banned if their presence acts as a depressant on the 


wages of domestic workers, a rather exceptional amount of governmental con 
fusion surrounds the effect of bringing in hundreds of thousands of Mexican 
workers. In as much as the Labor Department has to find that these workers do 


not depress wages if any are to be brought in, and the pressures to bring them in are 
of the magnitude which led this Government to ignore enforcement of immigration 
law for over a decade, it is clear that the Labor Department is not in a position to 
speak its mind. The simple fact is, of course, that in the market place, in the 
absence of controls, it is impossible to increase the supply of any unit of production 
without decreasing the price. The following exchange between Senator Paul 
Douglas (D., Ill.), who has taught many a course in economics, and a user of 
British West Indian labor in the Senate Labor Committee’s hearing on migratory 
labor in 1952 illustrates the general confusion on this point:** 


D. If you have 500,000 bushels of apples, will the price per bushel be less than if you 
had 200,000? 

U. That is right. 

D. Then, if you had 20,000 units of labor, will not the price per unit of labor be less 
than if you had 8,000? 

U. I still maintain... 


** Hearings, supra note 40, at 603, 604. 





354 Law anp ConTeMporary Pros_ems 


D. Increasing the supply of apples diminishes the price of apples. Increasing the supply 
of clocks decreases the price of clocks. Increasing the supply of locks decreases the 
price of locks. Increasing the supply of everything decreases their price, except 
the case of labor? There you can bring in labor and it does not affect the price of 
labor? You are a very logical and able man, can you really defend that position? 


D. You are for a protective tariff on manufactured goods, but free importation of labor? 
U, What would you expect a Connecticut Yankee to be? 
D. | would expect a Connecticut Yankee to be consistent. 


By lowering the wage level, contract foreign labor not only handicaps American 
agricultural labor, but also those farmers who, together with members of their 


families, supply a major part of their own manpower requirements, 

In observing that foreign labor is a depressant on domestic wages, it must not 
be thought that this implies that contract labor is as great a depressant as illegal 
labor. Obviously, depressants are of different orders of magnitude. With the fifty- 
cent minimum provided in the Mexican agreement, there is the protection to the 
domestic worker, to the extent that the agreement is enforced, that wages will not 
fall below that level. This is markedly above the twenty-five-cent level which not 
infrequently characterized wetback wages. 

There are other confusions. When it is said that a program is a depressant on 
wages, it does not necessarily imply that wages fall in consequence. They may not 
rise as rapidly and as much as otherwise they would. 

The Mexican program provides that contract workers will be paid the “pre- 
vailing” wage for the proposed farm work or the minimum of fifty cents, which- 
ever is the higher. Now the interesting thing about the “prevailing” wage in the 
Mexican program is that it is determined ahead of the season before any wages are 
paid, and, further, up until August 1955, it was determined solely by growers con 
ferring together. Under the 1955 amendments to Public Law 78, which extended the 
law another three and a half years, there are now to be consultations with workers 
as well as growers both with respect to the supply of domestic workers and the wages 
to be paid. 

The third qualification on the admission of Mexican workers is that efforts have 
been made to attract domestic workers at comparable wages and hours. The note- 
worthy feature of this provision is that it is restricted to wages and hours. In the 
1955 hearing on extension of Public Law 78, the Labor Department sought to have 
the act amended so as to require the Secretary of Labor, as the Department spokes- 
man explained,” 

. to certify that every reasonable effort has been made to fill the jobs with domestic 
workers not only by offering them wages and hours of work comparable to those offered 


"69 Sravr. 615, 7 U.S. C. A. § 1463 (Supp. 1955) 
** Hearings before the Subcommittee on Equipment, Supplies, and Manpower of the House Committe 
on Agriculture on H, R. 3822, 84th Cong., ist Sess. 5 (1955). 
g 
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foreign workers, but also by offering them transportation, housing, and insurance benefits 
comparable to those provided foreign workers under the program 


The Congress chose not to be so generous toward American citizens. 

One of the most telling examples of how this third qualification on the admission 
of Mexican workers has been administered is afforded by an examination of the certi 
fications for Mexican workers in the low employment months of the year, December 
to March. This is the season of the year when there is much available domestic 
labor. Yet what do we find? We find employment being given to Mexicans when 
abundant citizen labor is available. In December 1955, over 100,000 Mexicans were 
working under contract in the United States, when thousands of citizens would have 
been glad for the jobs. ‘These 100,000 workers constituted close to a third of the 
total of all seasonal workers employed in December in the twenty-one states which 
last year employed Mexican workers. Over 50,000 of these contract workers were 
employed in Texas, the major “home-base” area of domestic migratory workers.® 

The GI Forum of Texas and the Texas State Federation of Labor prepared a 
supplementary report to their study, What Price Wethacks?, cited above. This 
report, which came out in the fall of 1955 following the wetback cleanup, was 
entitled Down in the Valley. With respect to efforts made to attract domestic 


workers for farm work, we find the following observations: 


The lot of the domestic agricultural worker has improved considerably since the mass 
deportations of the wetbacks in the summer of 1954, but the same worker is still faced with 
a number of economic problems arising directly from the bracero [contract] program. 

The annual migration of citizen agricultural workers starts in South Texas during the 
latter part of March .. . and! lasts until October, November, and, in late years, through 
the first few days in December. 

From October until June, there are usually large groups of migratory workers wintering 
in South Texas. The greatest concentrations are to be found in the months of December, 
January, February and March. During this period there is an overabundance of citizen 
farm labor throughout South Texas. 

This domestic agricultural labor force is a skilled force, available, willing and able to 
perform any agricultural labor tasks in South Texas. The workers are constantly seeking 
work to supplement summer earnings. 

Yet few of these migrants, all of whom are American citizens, are able to find work 
during the winter months, unless they are willing to work for bracero wages. Thousands 
were idle during the winter of 1954-55. Hundreds of them, because of absolute necessity, 
worked in the fields with “special” braceros, for 30¢ and 35¢ an hour. On applying for 
work, most of it part-time, they were told by the farmers that unless they were willing to 
work for bracero wages, or rather, the sub-contract wages the braceros were accepting, the 
employer would hire more braceros. 


The foregoing quotation from groups which are competing with the contract 


Hie 


workers suggests that the safeguards with which Congress has surrounded 


contract program are not as substantial as some might wish to suppose. On the 


*° See U. S. EMPLOYMENT Service, Dep’r of Lason, Report ON Oprxarions or THR MEXICAN Paro 


Lanor Pr 
1) 
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D. Increasing the supply of apples diminishes the price of apples. Increasing the supply 
of clocks decreases the price of clocks. Increasing the supply of locks decreases the 
price of locks. Increasing the supply of everything decreases their price, except 
the case of labor? There you can bring in labor and it does not affect the price of 
labor? You are a very logical and able man, can you really defend that position? 


D. You are for a protective tariff on manufactured goods, but free importation of labor? 
U, What would you expect a Connecticut Yankee to be? 
1). | would expect a Connecticut Yankee to be consistent. 


By lowering the wage level, contract foreign labor not only handicaps American 
agricultural labor, but also those farmers who, together with members of their 
families, supply a major part of their own manpower requirements. 

In observing that foreign labor is a depressant on domestic wages, it must not 
be thought that this implies that contract labor is as great a depressant as illegal 
labor, Obviously, depressants are of different orders of magnitude. With the fifty- 
cent minimum provided in the Mexican agreement, there is the protection to the 
domestic worker, to the extent that the agreement is enforced, that wages will not 
fall below that level. This is markedly above the twenty-five-cent level which not 
infrequently characterized wetback wages. 

There are other confusions. When it is said that a program is a depressant on 
wages, it does not necessarily imply that wages fall in consequence. They may not 
rise as rapidly and as much as otherwise they would. d 

The Mexican program provides that contract workers will be paid the “pre- 
vailing” wage for the proposed farm work or the minimum of fifty cents, which- 
ever is the higher. Now the interesting thing about the “prevailing” wage in the 
Mexican program is that it is determined ahead of the season before any wages are 
paid, and, further, up until August 1955, it was determined solely by growers con 
ferring together. Under the 1955 amendments to Public Law 78, which extended the 
law another three and a half years, there are now to be consultations with workers 
as well as growers both with respect to the supply of domestic workers and the wages 
to be paid.™ 

The third qualification on the admission of Mexican workers is that efforts have 
been made to attract domestic workers at comparable wages and hours. The note- 
worthy feature of this provision is that it is restricted to wages and hours. In the 
1955 hearing on extension of Public Law 78, the Labor Department sought to have 
the act amended so as to require the Secretary of Labor, as the Department spokes- 
man explained,” 

. to certify that every reasonable effort has been made to fill the jobs with domestic 
workers not only by offering them wages and hours of work comparable to those offered 


"69 Srav. 615, 7 U.S. C. A. § 1463 (Supp. 1955) 
** Hearings before the Subcommittee on Equipment, Supplies, and Manpower of the House Committe 
on Agriculture on H. R. 7822, 4th Cong., ist Sess. 5 (1955). 
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foreign workers, but also by offering them transportation, housing, and insurance benefits 
comparable to those provided foreign workers under the program 


The Congress chose not to be so generous toward American citizens. 

One of the most telling examples of how this third qualification on the admission 
of Mexican workers has been administered is afforded by an examination of the certi 
fications for Mexican workers in the low employment months of the year, December 
to March. This is the season of the year when there is much available domestic 
labor. Yet what do we find? We find employment being given to Mexicans when 
abundant citizen labor is available. In December 1955, over 100,000 Mexicans were 
working under contract in the United States, when thousands of citizens would have 
been glad for the jobs. These 100,000 workers constituted close to a third of the 
total of all seasonal workers employed in December in the twenty-one states which 
last year employed Mexican workers. Over 50,000 of these contract workers were 
employed in Texas, the major “home-base” area of domestic migratory workers.® 

The GI Forum of Texas and the Texas State Federation of Labor prepared a 
supplementary report to their study, What Price Wethacks?, cited above. This 
report, which came out in the fall of 1955 following the wetback cleanup, was 
entitled Down in the Valley. With respect to efforts made to attract domestic 


workers for farm work, we find the following observations :*° 


The lot of the domestic agricultural worker has improved considerably since the mass 
deportations of the wetbacks in the summer of 1954, but the same worker is still faced with 
a number of economic problems arising directly from the bracero [contract] program. 

The annual migration of citizen agricultural workers starts in South Texas during the 
latter part of March .. . [and] lasts until October, November, and, in late years, through 
the first few days in December. 

From October until June, there are usually large groups of migratory workers wintering 
in South Texas. The greatest concentrations are to be found in the months of December, 
January, February and March. During this period there is an overabundance of citizen 
farm labor throughout South Texas. 

This domestic agricultural labor force is a skilled force, available, willing and able to 
perform any agricultural labor tasks in South Texas. The workers are constantly seeking 
work to supplement summer earnings. 

Yet few of these migrants, all of whom are American citizens, are able to find work 
during the winter months, unless they are willing to work for bracero wages. Thousands 
were idle during the winter of 1954-55. Hundreds of them, because of absolute necessity, 
worked in the fields with “special” braceros, for 30¢ and 35¢ an hour. On applying for 
work, most of it part-time, they were told by the farmers that unless they were willing to 
work for bracero wages, or rather, the sub-contract wages the braceros were accepting, the 
employer would hire more braceros. 


The foregoing quotation from groups which are competing with the contract 


workers suggests that the safeguards with which Congress has surrounded th 


contract program are not as substantial as some might wish to suppose. On the 


* See U. S. EmptoyMent Service, Der’r or Lason, Report on Orrxarions ov THe Mexican Paum 
Lagor Procram (195¢ 
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other hand, while the contract program has serious and deep-rooted drawbacks, no 
one concerned with labor standards, health, and security would deny that it repre- 
sents an enormous improvement over the decade, 1944 to 1954. 


The problem to which the contract labor program is addressed is the shortage 
of domestic agricultural workers. Obviously, in short-run terms, the program 
helps to meet the problem. It makes workers available. The more basic question, 
however, is, “What is the long-run effect of this program?” “Is it helping to move 
toward a more adequate domestic supply of workers?” Fundamentally, American 
agriculture is faced with a chronic shortage of labor because employment in agri- 
culture is not competitive with employment elsewhere in the American economy. 
Therefore, whenever the American economy is at or near full employment, agricul- 
ture tends to get only that labor “which is left over.” This was brought out with un- 
witting clearness in a question which the chairman of the House Agriculture Sub- 
committee put to a Michigan “labor user” during the hearings on the extension of 
Public Law 78 in 1955. The chairman asked :* 

Isn't there quite a different standard of living when you consider a person who would 
gather snap beans and help you to harvest them, than a person who works in the Ford 
plant? 

The employer-association spokesman replied: 

Why, absolutely. There just is not any real comparison of the standard of living of the 
two groups of people. If we get any, have any bites, to our recruitment out of Detroit, it 
is from the skid row people around Howard Street and down around Fourth Street in 
Detroit, who for some reason cannot see where the next meal is coming from and if we 
have a bus down there that morning at an employment agency why, maybe this is worth 
a try. 

Given reasonably full employment, we will have a shortage of workers in agri- 
culture until the time that terms and conditions of employment in agriculture begin 
to resemble employment elsewhere. ‘The question which any prospective agricultural 
worker must answer is, “Why work in agriculture if one can earn three times as 
much in a factory?” In 1955, farm wages were 36.1 per cent of manufacturing 
wages. This reflects a relative decline in farm wages from the high of 1946 when 


* Does increasing reliance 


farm wages were 47.9 per cent of manufacturing wages.® 
on foreign contract labor help to narrow the gap between employment in agri 
culture and employment elsewhere? It does not. It preserves it by institutionalizing 


the difference. 


The foregoing account of illegal and contract Mexican labor could only have 
related to American agriculture, It could only have related to American agriculture 
because even though employers in other sectors of the economy might have the wish 


*' Hearings, supra note 64, at 129. 

** Unpublished data of the Department of Agriculture. For farm wage rates, Agricultural Marketing 
Service (composite cash farm wage rates), Farm Labor, Jan. 12, 1956; for hourly earnings of manu- 
facturing workers, Bureau of Labor Statistics (gross hourly earnings of production workers on non 
supervisory employees), various issues of Monthly Labor Review 
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for cheap foreign labor, labor exerts such a voice in these areas that importation of 
foreign labor is totally out of question. Although the provisions governing importa- 
tion of contract workers in the Immigration and Nationality Act are written broadly 
enough to apply to any employment, it is inconceivable that the head of General 
Motors would ask the Attorney General for permission to import unskilled foreign 
workers. It is equally inconceivable that the Attorney General would grant such a 
request. 


Although production of food and fiber is large-scale business in the United States 


today, organized labor has scarcely a toe-hold position in the picture. In agriculture, 
labor does not have the legal right to organize and bargain collectively. Agri 
cultural workers are outside the Fair Labor Standards Act; in about one-third of 
the states, they can be covered by Workmen’s Compensation, but in only one state 
does coverage occur on a compulsory basis as it does for other workers, It was in 
1954 that large numbers of agricultural workers were brought under OASI; they 
are not covered by unemployment compensation. Not only is labor in agriculture 
without the protection of labor standards legislation, this last decade and a half 
would suggest it is not even to enjoy the traditional protection of restricted immigra 
tion. Both circumstances come about because there is no “countervailing” force to 
employer interests in agriculture. It does not seem likely that the situation will 
basically change until organized labor develops a greater interest in the condition 
of those who earn their living by jobs in the fields. 


The last decade and a half of movement over the Mexican border provides an 
interesting case-study in motives for limiting or not limiting immigration. In the 
competition, the economic motive seems to have won out hands down over other con 
siderations—for example, security. The prospects of at least a fifty per cent reduction 
in the wage bill dissolved the fears which tend to characterize our thinking when we 
ask ourselves the question, “How many aliens can the United States annually 
absorb?” 

A study of this Mexican population movement, largely temporary but including 
sizable permanent shifts, raises the question whether it is sound national policy to 
impose rigid numerical limitations on immigration from elsewhere in the world, 
while leaving immigration from countries in this hemisphere totally unrestricted. 
The writer would like to see this country adopt a far more liberal immigration 
policy than it has today, but she cannot help questioning the wisdom of holding 
immigration from Europe, Asia, and elsewhere to rigid, small numbers, while per 
mitting unlimited entry from this hemisphere. 








THE PHILOSOPHY OF OUR IMMIGRATION LAW 
Louis L. Jarre* 
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IMMIGRATION PoLicy Berore 1921 

The battle over immigration policy has been waged in terms which conceal 
the true nature of the difficulty.’ To the opponents of the McCarran-Walter Act,’ 
that law is the child of iniquitous prejudice and hysterical fear. It is defended, on 
the other hand, as a bulwark against racial deterioration and political subversion. 
The writer takes his stand with those who denounce the law. Its quota provisions 
were born in racial prejudice. They give needless offense to many of our citizens 
and to the people of other countries; they bedevil the conduct of our foreign rela- 
tions and add nothing to our public welfare. The provisions dealing with the 
qualifications of particular immigrants and with the deportation of aliens already 
here are likewise marred by cruelties which reflect a combination of elements: 
hysterical responses to current dangers, xenophobia, and the downright callousness 
of the unimaginative, But the writer is inclined to believe that the difficulty lies 
even deeper than these conflicts of attitude and mood. It is the basic difficulty of 
defining a positive role for immigration sufficiently persuasive to win popular sup- 
port. Absent a positive philosophy, absent a clearly held view of the function of 
immigration, the ever-present impulses of fear and hate rush into the vacuum. 

Until 1921, the total of immigration into the United States was unlimited. 
‘Toward the close of this period, minimal personal qualifications were imposed. It 
is sometimes questioned whether unlimited immigration was a conscious policy or 
simply the consequence of failure to formulate policy. It would seem clear, however, 
that it was a deliberate policy, The country has never been free of xenophobia, and 
there was agitation, from time to time, to restrict immigration; yet, this agitation 
came to naught. Unlimited immigration was the logical concomitant of basic 
American policy. The United States was committed very early to its philosophy of 
“manifest destiny.” The goal was the occupation and settlement of the country from 
coast to coast and the stabilization of the northern and southern boundaries. This 
policy required men as soldiers and as workers. Immigration, therefore, satisfied 
needs to which government gives highest priority: economic well-being and defense. 


* A.B. 1925, Johns Hopkins University; LL.B, 1928, S.J.D. 1932, Harvard University. Member of 
California and New York bars; Byrne Professor of Administrative Law, Harvard University, since 
i950. Author, JuprciaL Asprcrs or Foreign Retarions (1932); Cases anp MATERIALS ON ADMINISTRA- 
rive Law (1953). Contributor to legal periodicals. 

* The quota policies of the present law and proposals for reform are considered in Schwartz, American 
Immigration Policy, 55 Corum, L. Rev. 311 (1955). 

*66 Srar. 163, 8 U.S. C. §§ 1101-503 (1952). 
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The constant infusion of newcomers with a high proportion of matured individuals, 
combined with enormous undeveloped resources, gave unusual impetus to the pro 
duction of wealth and laid the basis for the expanding market which we demand 
today as the condition of prosperity. 

But possibly the more relevant inquiry for our present concern is whether immi 
gration was seen as serving social and ideological purposes distinct from the eco 
nomic. It is, of course, a major proposition of American history that the most in 
fluential of the founders were activated by noneconomic motives. The Puritans 
sought a spiritual haven, the power and opportunity to found a religious common 
wealth free of alien control. But it does not follow that they envisioned their new 
home to be perpetually a haven for all those seeking escape and greater fulfillment 
Indeed, it has been the oldest stocks that have been most hostile to later-day immi 
gration. In time, however, the country filled up with enormous complements of 
people from every land. ‘These people, in building up their image of the country, 
inevitably took account of its racial medley. The peoples of Europe were aware that 
racial juxtapositions were a sinister source of social conflict, a threat to the security 
of the country. The most fruitful strategy to combat the threat was to transform 
the weakness into a strength. The glory of America—its greatness, its enthusiasm, 
its richness—was to be precisely the characteristic of racial diversity. The most 
popular version of this image was the Melting Pot. In its purifying fires would 
be fused the sinews of a finer race. 

The present day version is apt to emphasize unification a little less and diversity 
a little more, perhaps because our experience has demonstrated the persistence of 
racial variation. But in any version, the multiplicity of peoples becomes one of 


the positive features of the image of America. America becomes the promised land 
for all the rest of the world, and this is asserted to be a chief source of its strength 
Thus, it must, Anteas-like, continually renew its strength by admitting new peopl 


Not all, perhaps not even a majority, of Americans hold this view. It has been 


vigorously rejected, particularly by individuals of the older stocks who have no 
sense of being a racial minority and think of themselves as distinctly and uniquely 
American. There can be little doubt that the most powerful affirmation of the 
Melting Pot and of racial diversification comes from those who are still racially 
conscious. It is they who form the largest pressure groups for the continuation of 
immigration. 

It appears to be clear that by the usually accept d criteria, our past immigration 
policy has been astoundingly successful, though, as will be shown below, we must 
acknowledge some qualifications. There is no need to dwell on the tremendous 
achievement of the American economy. Not only has it succeeded in producing 
a mass standard of living higher than any known in history, but it shows a capacity 
for constant adaptation and expansion. All this argues that judged by the standard 
of wealth and prosperity, our immigration policy has been vindicated. But the 
economic success obviously implies an underlying and pervasive social achievement 
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Wealth cannot be produced merely by bringing together men, material, and ma- 
chines, The production of wealth implies not a mechanical, but a chemical or 
organic transformation of the elements. Men must work together. They may, of 
course, do this at the lowest level under the spur of necessity. But in the American 
achievement, there has been a convinced cooperation. ‘There has been a general 
participation in technical development and, what is more important, a willingness 
to take the chances and immediate risks of such development. ‘This testifies to 
social cohesion, to trust in the society, surely one of the most crucial criteria for 
measuring a society’s success. 

One is tempted to compare the United States with Canada and Australia, in 
which, at least until recently, immigration has been limited to the dominant pioneer 
stocks. There is, one would suppose, even more social cohesion in these countries, 
particularly Australia. But one is struck—again, this may be more true of Australia 
than of Canada—by the comparative conservatism of its economy and, even more, 
of its social system. Far from home, nearly encircled by the alien Orient, this small 
group of Englishmen, living in the vast empty spaces of Australia, look to Britain 
and its tradition. For the Americans, there has been no authoritative home, and 
they have had to look to each other and to the future. The situation has called 
forth, in high degree, both cooperation and competition and would seem to have 
released an outpouring of creative impulses. It is debatable, surely, whether America 
has produced a significant and original higher culture. But whatever its absolute 
achievement, its culture appears to be more vibrant, more colorful, more energetic, 
than those of the new lands which have limited immigration to the original pioneer- 
ing stock. The story of military defense is much the same. In each of our great 
wars, there has been apprehension that one or another racial group was divided in 
its allegiance. But ultimately it appeared that the number of such persons was 
not significant. 

It would not be honest, however, to omit reference to certain facts which might 
be thought to qualify this picture of success. It has already been noted that the 
figure of the Melting Pot is no longer as popular as it once was. It is more cor- 
rect—and in the mind of some, morally superior—to speak of pluralism. The 
premise is that everyone will satisfy the basic minima of American citizenship. But 
beyond that, each will be free to practice his diversities, among which may be those 
of a racial character. This, like the Melting Pot, is thought of as not merely tol- 
erated, but positively beneficial. It “enriches” the society. It intensifies the satis- 
factions of individual expression, But it must be confessed that racial diversity 
has at times expressed itself in disturbing ways. Certain racial groups, while put- 
ting America first, have quite understandably put their homeland second, and have, 
on occasion, constituted themselves a lobby for their homeland in the arena of 
foreign affairs. Thus, the Irish, throughout the nineteenth and early twentieth 
century, attempted to exert an influence upon foreign policy, motivated primarily 
by Irish rather than American interests. President Truman has recently expressed a 
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similar opinion with respect to Jewish intervention in American policy toward 
Israel and the Arab states, It is not, of course, a question here whether the views 
were right or wrong. The point is simply that judging immigration by the criterion 
of social cohesiveness, we must count these facts as qualifications of more general 
conclusion. 

And within the country there are evidences of problems created by racial juxta 
position. The greatest of these, of course, is that between white and Negro. It 
would, to be sure, be an outrageous irony to characterize this as a result o. “immi- 
gration.” But it does testify to the proposition that however great may be our 
capacity to fuse races, there is a limit beyond which serious problems arise, though 
it may be true, if paradoxical, that the great challenge of the Negro problem has 
enabled us to take more in stride lesser problems of racial juxtaposition. A some 
what smaller but similar case is the migration of Puerto Ricans into New York 
City. A more subtle phenomenon, if it is, in fact, a definable phenomenon, is the 
situation of hostility in which certain of the Irish would appear to be on one side 
and the Jews and Protestants on the other. The phenomenon which we loosely call 
McCarthyism may, in some measure, reflect a mutual distrust between these two 
groups. 

The thesis has been, from time to time, propounded that immigrants--or certain 
foreign stocks—are more prone to crime than natives of the old stocks. The evi 
dence for this thesis has been hotly criticized and the thesis itself attributed more to 
racial prejudice than to a scientific concern for the truth. But whatever the truth, 
it is doubtful that it can be established by statistics. Yet, the thesis may contain 
germs of truth. Today, the inquiry is pursued not by amassing statistics, but by 
observing the social situation of immigrants and their offspring. We observe, for 
example, that conflicts may develop between the immigrant and his child. The 
child may scorn his parents because they are foreign. But the child rejecting the 
authority and support of his family may find no decent substitute in the new society. 
The dominant native groups, socially and economically exclusive, often give him no 
warm welcome, particularly if he is of a lower economic or social class. He may 
become rootless, aimless, dispirited, and seek satisfaction in the camaraderie of the 


spiritually dispossessed. It is possible, indeed, to argue that this “rootlessness,” this 


alienation, affects, in some measure, our whole society. Precisely because we are a 
heterogeneous people without a common racial and cultural tradition, we may b 
more prone than some other peoples to fall into the limbo between the rejected 
old and the not-quite-learned new. We are, as we have already noted, an amazingly 
flexible, mobile people. This is the source of our remarkable economic and pro 
ductive strengths. But this same restless mobility may become a constant yearning 
for titillation. Perhaps this is a price we must pay for our virtuosity. The writer 
would venture to say that the usual American would not find the price too high. 

The writer would, in any case, conclude that the problems of race are practically 


irrelevant to the formulation of immigration policy in the immediate future. It is 
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common ground that the annual quota will not be more than 250,000. This amount 
will, in turn, be divided up among the various races and nationalities. The char- 
acter of our own people has now, whether good or bad, whether polyglot or a new 
fusion, been determined, and it is far-fetched to believe that a few thousand more 
or less of any one stock would have an appreciable impact. 


Il 
Tue Present Poricy 


The basic policies of the present law—the McCarran-Walter Act of 1952—were 
established by the Act of 1924. The effect of this is to fix an annual total of about 
156,000. Each of eighty-five countries receives an annual quota, or part of the total. 
Any nation’s quota is equal to one-sixth of one per cent of the number of persons 
in our 1920 population who were of that origin.’ It was the avowed intention 
of this law to favor the so-called Nordic race and to disfavor the Slavic, Mediter- 
ranean, and Jewish stocks. Thus, the annual quotas for the United Kingdom, 
Germany, and Ireland are 65,000, 25,000, and 17,000 respectively. The annual 
quotas for Poland and Italy are 6400 and 5600, respectively. The northern and 
western European countries have 125,000 numbers out of the total 156,000. It was 
sometimes argued in support of this policy that the Nordic races are “superior,” at 
other times, more guardedly, that their character and culture are more consistent with 
the ideal or at least established concept of the American. 

This ill-conceived piece of legislation has been an easy mark for scornful criticism, 
which has been able to point out that the so-called “scientific” support for this 
“racist” theory is unsatisfactory. ‘There would, however, seem to be a core of truth 
in the racist theory, a truth, however, which, in the context, appears to the writer to 
be irrelevant. A society composed exclusively, for example, of English Puritans 
would be startlingly different, it may be supposed, from one composed of equal parts 
of English, Puritan, Mohammedan Arab, Confucian Chinese, Palestinian Jew, and 
Parsee Sun Worshipper. The Parsee might find the latter a more congenial society, 

* Act of May 26, 1924, c. 190, 43 STAT. 153. 


* The national-origin quotas evolved as follows: Act of May 19, 1921, c. &, § 2(a), 42 Svar. 5: “.. 


the number of aliens of any nationality who may be admitted under the immigration laws of the 
United States in any fiscal year shall be limited to 3 per centum of the number of foreign-born persons 
of such nationality resident in the United States as determined by the United States census of 1910.” 

Act of May 26, 1924, ¢ 1yo, § 11(a), 43 Svat. 159: “The annual quota of any nationality shall be 
2 per centum of the number of foreign-born individuals of such nationality resident in continental United 
States as determined by the United States census of 1890, but the minimum quota of any nationality shall 


be 100," 

The Immigration and Nationality Act of 1952, § 201, 66 Srar. 175, 8 U. S. C. 1151(a): “The 
annual quota of any quota area shall be one sixth of 1 per centum of the number of inhabitants in the 
continental United States in 1920, which number, except for the purpose of computing quotas for quota 
areas within the Asia-Pacific triangle, shall be the same number heretofore determined under the pro- 
visions of section 11 of the Immigration Act of 1924, attributable by national origin to such quota area: 
Provided, that the quota existing for Chinese persons prior to June 27, 1952, shall be continued, and, 
except as otherwise provided in section 1152(¢) of this title, the minmum quota for any quota area 


shall be one hundred.” 
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but, by the same yardstick, the Puritan, too, might be allowed his preference. But as 
has already been indicated, in 1924, the country was not composed exclusively of 
Puritan or Nordics, Whatever might have been the predominance, it was irrevocably 
mixed for better or worse, and it should have been difficult to believe that the par 
ticular racial distribution of the 150,000 immigrants to be admitted each year would 
have any significant impact on the American racial character. Under such circum 
stances, the policy of 1924 became the merely gratuitous expression of a prejudice. 
It gave, no doubt, considerable satisfaction and perhaps increased security to those 
who held the prejudice, but at the cost of a deep sense of injury to a vast number 
of American citizens and to a considerable number of countries with which we 
must continue to do business. One thing, then, seems very clear. Whatever our 
immigration policy, however difficult it may be to formulate any positive function 
for immigration, however, therefore, arbitrary it may or must be in the absence of 
an adequate philosophy, it should not be based on notions of the relative value of 
race or national origin, The least we can ask of the immigration law is that it do 
no unnecessary harm. 

It is a rather puzzling feature of the 1924 settlement that immigration from the 
Americas was not restricted at all. The two main sources, of course, of that immi 
gration are Canada and Mexico. There is very little in the statutory history which 
purports to explain this. The original bill designed to suspend all immigration did 
also apply to the Americas. The senate bill, which finally prevailed, excluded the 
American countries from quota limitation, but there is no explanation of this in 
the committee report. However, the emphasis in the report is on the unprecedented 
amount of “new” immigration,’ and there can be no doubt that the principal reason 
for the legislation was to exclude eastern and southern Europeans. ‘The exemption 
of the western hemisphere has remained in all later acts. It is probably explained 
by a number of motivations and assumptions: first, as a symbol of American soli 
darity, with particular emphasis on Canada; second, by the reliance of southwestern 
growers on Mexican labor, though from a strictly legal position, this need is met by 
legislation for temporary immigration.® 

The policy of 1924 seems to have been basically a negative one. The emphasis 
was first, on limitation of the total number; and secondly, on putting an end, for all 
practical purposes, to immigration from certain countries. But why should there be 
any immigration at all? And if there was to be immigration, why precisely 150,000? 
This question was, in a sense, asked in 1917 and given a rather vague and incon 
clusive answer. There was, at that time, as an initial reaction to the immigration 


“problem,” a proposal to stop immigration entirely for four years (with a few lim 


ited exceptions). The house committee later suggested such a bill, but the senate 


committee rejected it primarily, it said, because there was no such emergency as to 


warrant such a radical change, but incidentally because it would “inevitably work 


* See tables in note 29 infra for over-all immigration figure 


* Agricultural Act of 1949, 63 Svar. 1051 (1949), 7 | 
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hardship, if not disaster, to many sections of the country.” The committee noted 
that as a result of the war, there was an unsatisfied need for common farmer labor, 
and despite unemployment, there was, in the opinion of “competent writers,” an 
estimated labor shortage of 4,000,000. The theory seemed to be that the national 
economy needed continued immigration to satisfy common labor needs. This posi- 
tion was not argued in any detail, however, though it is somewhat reflected in the 
later 1924 Act, which did suggest this and one other positive motivation, It set up, 
for example, two preferences within each quota: the first for certain close family 
relatives of citizens, the second for agriculture.” Those preferences, however, were 
rather narrowly conceived; and in any case, it was provided that the preferences 
should not absorb more than fifty per cent of the quotas. It would seem clear, then, 
that whatever concept these preferences expressed, they would not account for having 
fixed the total at 150,000. 

The drafters of the policy of 1924 may well have concluded that however difficult 
it might be to formulate reasons for immigration, complete embargo on movement 
to this country would have been unthinkable. Suddenly to stop this vast flow of 
peoples might have administered to opinion here and abroad a shock of an almost 
physical character. For over two centuries, the policies of the United States—im- 
perial, colonial, and republican—had built up great expectations in the hearts of the 
peoples of the world and in their kin in this country. To cut off all movement 
of people would be to introduce a rigidity, an imperviousness, that might seem 
almost contrary to the nature of things. Now, this feeling would not dictate any 
particular total of immigration. Therefore, an arbitrary number must be chosen. 
Indeed, when we come finally to try for a formulation for the future, it will appear 
that if a number must be set in the statute itself, the number will have to be arbi- 
trary. 

The policy of 1924 is still the basic standing law. It was adopted as the founda- 
tion of the McCarran-Walter Act of 1952. Some of the implications of the earlier 
statute have been more fully developed in the later statute. This is particularly true 
of the development of the preference categories. Thus, the preference for skills 
is extended to any which are determined by the Attorney General “to be needed 
urgently,” and “to be substantially beneficial prospectively to the national economy, 
cultural interests, or welfare of the United States.”* The preferences for family re- 
unification are applied not only to certain relatives of citizens, but to relatives of 
aliens as well; and these preferences will be permitted to exhaust the entire quota.’ 
The family reunification motif is further emphasized by the provision that spouses 
and unmarried minor children of citizens enter as nonquota immigrants.’' ‘This 
also expresses the idea that the citizen is free to marry where and whom he pleases. 

™ Emergency Immigration Legislation, S, Rev. No. 789, 66th Cong., 3d Sess. 6 (1921). 

"Act of May 26, 1924, c. 190, §6(a), 43 Srar. 155. 

*°66 Srar. 178, 8 U.S. C. § 1153 (1952). 


” thid 
66 Srar. 180, 8 U. S. C. § 1155 (1952). 
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It would be a mistake, however, to limit our view of American immigration policy 
to the provisions of the basic standing law. The ad hoc refugee-relief legislation 
has somewhat altered policy both as to total numbers and the racial composition 
of the total. First, a word as to the somewhat ironica! operation of the basic law 
in these two respects. The British, with the largest, and the Irish, with the third 
largest quota, have not been overeager to avail themselves of their opportunities.’ 
Thus, for a number of years, these quotas have been very much undersubscribed, 
whereas the pressure of immigration from the disfavored countries has continued to 
be intense, and the quotas always oversubscribed. Since the unused numbers are 
not reassigned to any other country and are not carried over to the following year, the 
total immigration under the basic law has, in the last few years, been less than the 
statutory maximum. This phenomenon is usually pointed to by the critics of the 
law to show that it does not fulfill even its own theory and is somehow, for this 
reason, absurd. But it is doubtful that so long as the disfavored people are so 
drastically excluded, it very much impairs the law’s theory that there are fewer 
Englishmen than we are willing to receive. Nor would it seem to be contrary to 
the purposes of the law that, thereby, the maximum is not attained. The maximum, 
as we have said, seems to express an arbitrary limit rather than a positive need. 

The refugee-relief legislation does, however, introduce modifications of policy. 
The first of these acts, the Displaced Persons Act of 1948,'° provided for the ad- 
mission of 400,000 persons displaced by war and revolution. As a result, in the years 


1950, 1951, and 1952, for example, the total immigration from quotas countries was 


197,460, 156,547, and 194,247, respectively.’* The act represented a substantial de 
parture from the existing national-origins quota provisions. ‘Thus, under it, there 
have been admitted, in the four years in which it operated (1948-52), for example, 
132,000 Poles (regular quota 6,400) and 33,000 Yugoslavians (regular quota 933). 
The statute required that one-half of the regular annual quota be “mortgaged” until 
the overage should be discharged, but despite this unfortunate device, the immediate 


operation of the act worked a substantial variation from the particular quotas in 


*8 Annual Quotas 
Great Britain and Northern Ireland 65,361 


Ireland 17,756 


Quota Immigrants Admitted Annually 
1948 1949 1950 1y5! 1952 1953 1954 
Great Britain 27,774 23,543 17,194 15,369 20,368 24,219 21,092 
Ireland 7444 8,505 6,444 3,810 3,419 4,635 5,169 
U. S. IMMIGRATION AND NaruraLizarion Service Ann. Rep, table 7 (1949-1955) 
**62 Srat. 1009 (1948), as amended, 50 App. U. S. C. §§ 1951-65 (1952) 
** Immigration under the Immigration Act of 1924 and the Displaced Persons Act of 1948 
1949 1950 19S! 1952 
Total 113,046 197,464 56,547 194,247 
Of these, displaced persons 39,734 127,120 77,196 


U. S. IMMIGRATION AND NATURALIZATION Service ANN (1952) 
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volved.’ The Refugee Relief Act of 1953, as amended,’ substantially increased 
the Italian, Greek, and Dutch quotas in the family preference category..’ The 
analysis and operation of this latter act, however, will be undertaken in the next 


section of this paper. 
Ill 


Tue Searcu ror a New Ponicy 


It is often assumed, particularly by opponents of the McCarran-Walter Act, that 
the policy up to 1921 established and exemplified a policy inherent in the concept of 
America. There may be, and it would seem that there are, certain underlying moti- 
vations of that policy that are still valid. But it must be admitted, I think, that the 
conditions upon which that policy was based have been drastically altered. The 
policy of unlimited immigration was dictated by economic needs which have now 
been substantially satisfied. There may, perhaps, remain certain marginal economic 
considerations. Beyond that, we have seen that the original motivation of some of 

** The total number of displaced persons admitted (1948-52) was 399,698, nearly all of whom were 
charged to quotas. 


Selected Countries: 
Year to which 50% 


Country of birth Number admitted of quota used 
Poland 132,851 2000 
Latvia 35,734 2274 
U.S.S.R. 34,941 1980 
Germany 61,273 
Yugloslavia 33,026 2009 
Lithuania 24,603 2089 
Greece 10,271 2013 
Hungary 16,032 
Estonia 10,186 2146 


U. S. Immicration AnD Naruraization Service, ANN. Rep. 23 (1953). 

*© 67 Srar. 400 (1953), as amended, 50 App. U. S. C. A. § 1971 (1955 Supp.). 

'T'The following composite table shows total Italian immigration under the various acts. The regular 
quota has varied from 5,802 to 5,645. 





Quota Immigration Nonquota Immigration 

Displaced Family*® | Displaced | Refugee | 

| Total Persons Act Unification | Persons | Relief Act Total** 

of 1948 of 1953 
1946 | 1,253 2,608 3,886 
1947 | 5,023 9,469 14,557 
1948 | 5,624 9,974 15,801 
1949 | 5.478 | 7 5,610 11,645 
1950 | 5,829 | 478 35733 2 9,839 
1951 4,592 504 2,460 | 40 | 7,348 
1952 5,954 640 2,844 | 261 9,306 
1953 | 4,981 4 4,116 9,701 
1954 | 6,146 | 27 7,788 265 617 15,201 


* Includes spouses and minor unmarried children of citizens. 
** Includes other numerically insignificant nonquota immigrants: ministers, professors, et: 
U. S. IMMicrarion anp Narurawizatrion Service Ann. Rep. table 6 (1947-1955). 
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the migrations, as, for example, to New England and Pennsylvania, and the very 
fact of the later massive migrations of many races gave rise to a mystique of America 
which aroused expectations of further migration both here and abroad. This 
mystique, however, has always been strongly opposed by large and important groups 
in the community. No one, in fact, denies that the policy of unlimited immigration 
is obsolete, and it, therefore, becomes a problem to determine what, if any, of the 
older implications are still pertinent and, more broadly, what functions of immi- 
gration are persuasively valid for the present and immediate future.'® 

There are, arguably, still certain marginal economic uses for immigration. In 
an ideal world of complete freedom of movement, individuals would go where 
their skills were most needed. In our actual world, there may arise a demand for 
skills which cannot be immediately satisfied. Perhaps more incentives and facilities 
for training is the long-term answer. But, in the meantime, immigration may fill 


the gap. The immigrants may be, incidentally, the bearers of technical variations or 


improvement. The same argument for immigration has been urged for unskilled 


or semiskilled workers who are in short supply in this country, such as shepherds” 
or house-servants. 

This argument is, however, of doubtful validity. The forces which cause Ameri 
cans to avoid these jobs would operate in a very short time on the immigrants, and 
it would seem that our society must find some more basic solution for the pro 
vision of these or substitute services, It is true, of course, that the immigrants could 
be admitted on temporary visas with an expressed or implied understanding that 
they would perform certain work.” In the Southwest, the Mexicans who cannot 
satisfy the conditions for permanent immigration are admitted for a period of months 
to assist in the harvesting of crops.** This is not a very satisfactory expedient, It 


"The most carefully developed and thought-through substitute for the present quota provisions is 
the bill introduced by a group of legislators led by Senator Lehman. The writer of this article was a 
member of the drafting group which developed this bill. He generally concurs with its proposals, but 
with possible differences in emphasis and commitment on certain points. What he says in this article 
does not necessarily represent the consensus of the group or the thought of any other member of the 
group. The bill was last introduced in the 84th Congress, First Session, as S. 1206 

’ Thus, special provision has been made for admitting, each year, a certain number of hepherds from 
countries whose quotas have been exhausted and charging them against future quota This legislation 


has been thought to be the work of Senator McCarran on behalf of the Nevada sheep industry. 64 Srat 


306 (1950) (250 to be admitted under the act); 66 Star. 50 (1952) (500); 6 


(355). 
*° Under the Displaced Persons Act, nearly all classes of displaced persons are admitted only after 


5S STA 14 (1954) 


assurance is given “that such person, if admitted, into the United States, will be suitably employed 
without displacing some other persons from employment, . "62 Srar. toto (194%), as amended, 
50 App. U. S. C. § 1952(c) (1952) And in order to control the employment of these persons, every 
such person is required to make four half-yearly reports to the Displaced Persons Commission, giving 
details of his employment. 62 Srar. 1013 (1948), 50 App. U. S. C. § 1958 (1952). Under a 1950 
amendment, the immigrant is required to take an oath that he accepts and agrees in good faith to abide 
by the terms of employment provided in the assurance on which the visa issues. 64 Svar. 224 (1950) 
50 App. U. S. C. § 1955 (1952) 

** The admission of Mexican agricultural laborers was authorized under proviso 9 of § 4, Immigra 
tion Act of 1917, c. 29, 39 Srar. 479 the Commissioner of Immigration and Naturalization with 
the approval of the Attorney General shall issue rules and prescribe conditions, including exaction of 


such bonds as may be necessary to control and regulate the admission and return of otherwise inadmissible 
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fosters conditions of peonage, and it is difficult to enforce the undertaking to leave 
the country at the appropriate time. To be sure, if the need for a particular service 
is sufficiently acute, permanent or temporary immigration, even with all its difficulties 
and drawbacks, may provide an answer. Thus, we have, since 1917, relied on 
Mexican labor to work and harvest crops in the Southwest. Both France and 
England have used immigration to make up a deficit of coal miners. The French, 
by treaty with Poland, devised legal sanctions to keep the worker on the job.** Even 
in the absence of a sanction, however, the immigrant is, perforce, required at least 
to begin his work at the mine and may be kept there by circumstance for some 
time because of the normal disinclination to move, the special disabilities of the 
immigrant in a new country, and the isolated character of the coal mine. And if, 
despite these factors, the immigrant drifts away from the mine, the loss can be made 


up by new recruits. 
To the extent that the economic function of immigration rests on this need for 
special categories of workers, it presents one prime problem in its precise formula- 


aliens applying for temporary admission.” Tit. V, § 501, of the Agricultural Act of 1949, 63 Srar. 
1051 (1949), as added, 65 Srar. 119 (1951), 7 U. S. C. § 1461 (1952), deals further with this sub- 
ject; it permits the Secretary of Agriculture to supply agricultural workers from the Republic of 
Mexico, subject to certain conditions set forth in the other sections and under regulations of the Attorney 
General. The new rules and regulations implementing the Immigration and Nationality Act with respect 
to the admission of agricultural workers under special legislation, 8 C, F. R. § 475 (1952), provide as 
follows: 

"6475.2. Period for which admitted. An agricultural worker may be admitted to the United 
States as a non-immigrant pursuant to section 101(a)(15)(H) of the Immigration and Nationality 
Act: Provided: . . . (b) that no maintenance of status or departure bond shall be required and [the 
statute forbids such bonds}; (c) that the period of temporary admission shall be subject to immediate 
revocation, without notice, by the district director of the district having jurisdiction over the place of the 
alien's employment upon: (1) Failure of the agricultural worker to maintain his status as such by 
accepting any employment or engaging in any activities not specifically authorized at the time of his 
recruitment and temporary admission; (2) Withdrawal of the employer's certification because of violation 
of Title V of the Agricultural Act of 1949, as amended, or the Migrant Labor Agreement of 1951, as 
amended, or individual work contract made thereunder, as specified in § 475.4(b); or (3) Determina- 
tion and notification by the Secretary of Labor that sufficient domestic workers who are able, willing, 
and qualified are available at the time and place needed to perform the work for which such workers are 
employed, or that the employment of such workers is adversely affecting the wages and working condi- 
tions of domestic agricultural workers similarly employed, or that reasonable efforts have not been made 
to attract domestic workers for such employment at wages and standard hours of work comparable to 
those offered to foreign workers; or (4) Termination of the Migrant Labor Agreement of 1951, as 
amended, prior to December 31, 1953. 


"§ 475.4. Compliance by employer, .. . (c) If a Mexican agricultural worker leaves his em- 
ployment without proper authorization, the employer shall report such departure immediately or within 
five days thereof to the district director having jurisdiction over the reception center at which the 
worker was recruited. Such notification shall contain (1) the individual worker's name, as shown in the 
employer's copy of the contract; (2) the worker's Form I-100a number; (3) the location of the recep- 
tion center at which the worker was originally contracted; and (4) the date the worker left the employer.” 

The problem of Mexican agricultural labor is considered in greater detail elsewhere in this symposium. 
See Hadley, A Critical Analysis of the Wetback Problem, supra 3434-57. 

** See Sauvy, European Migrations: Regulations and Treaties, 22 ANNALS 22, 27 n. 4 (1949). Under 
the Australian law also, the authorities may expel an alien who came in pursuance of a special arrange- 
ment and fails to observe its conditions. Australia Immigration Act 1901-1940, § 4(B)(d). Similarly, 
under the Canadian Immigration Act of 1952, Can. Rev. Star. c. 325, § 8(1) (1952), the government 
has full discretion to grant and cancel immigration permits. 
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tion. It does not afford the basis for any previously determined total of immi- 
gation in any one year or period. This characteristic, as a matter of fact, it shares 
with most other potential functions of immigration. The indicated solution would 
be to delegate power to admit immigrants as the need appeared, but whereas 
England, Canada, and Australia, for example, grant almost unlimited discretion 
to their immigration authorities, Congress, as has been seen, insists on establishing 
the total number to be admitted, the distribution of that amount among the coun- 
tries of the world (quotas), and the process for qualifying individuals within the 
quotas. It must be concluded, therefore, that the economic functions of immigra- 
tion are today marginal and relatively unimportant,”* and that almost any con- 
ceivable immigration policy likely to be adopted must be justified in noneconomic 
terms. This would appear to represent a complete reversal of the earlier policy, 
the purpose of which was almost entirely economic, the other alleged functions 
being essentially by-products. It is this radical reversal that creates the dilemma. 
We must proceed, then, to explore and evaluate potential functions of a non- 
economic character. The most immediate and obvious, because already expressed in 
the law, is family reunification. This, of course, satisfies a need of persons already 
in the country, some of them citizens, some of them resident aliens. As to some 
of the relationships, this need is limited by the number of families that have not 
yet been reunited.** But the free admission of spouses and children of citizens is 
not thus restricted. By reason of it, an American citizen may without impediment 


marry a noncitizen abroad.** These nonquota provisions should be extended 


**The numbers admitted under the skills preference are comparatively few—e.g., 2,456 in 1954 
This is about 24%% of the total; the preference is permitted to absorb 50%. U. S. ImmicraTion 
AND NaTuRALIzATION Service ANN. Rep. table 7C (1955). The number of temporary agricultural 
laborers admitted from Mexico is, however, considerable: 

1950 1951 1952 1953 1954 
116,052 115,742 223,54! 178,606 213,763 
U. S. ImMicRATION AND NATURALIZATION Service ANN. Rep. 25 (1952); id. at 20 (1954). Furthermore, 
it is well known that enormous numbers enter illegally, characteristically by wading or swimming the 
Rio Grande; hence, the name given them of “wetbacks.” 

The text takes no account of all the possible economic arguments that might be made for sub 
stantial immigration based on intricate economic and demographic analysis, estimates, etc. Such argu 
ments are far too abstract and controversial to provide a convincing basis for legislation. For a more 
extended discussion of the economic aspects of immigration, see Spengler, Economic Aspects of Immigra 
tion into the United States, supra 246-55. 

** Quota Immigrants under the Immigration and Nationality Act—Family Unification 

1954 
Parents of United States citizens 2,733 
Spouses and children of resident aliens 6,004 
Children over 21 years of age, or married, of a 
United States citizen 1,930 
U. S. IMMIGRATION AND NATURALIZATION Service ANN. Rep. table 7C (1955) 
*° Nonquota Immigrants (not including nonquota countries): 


| 1947 | 1948 | 1949 | 1950 | 1951 | 1952 | 1953 | 1954 poe 


Husbands of United States « citizens | $79] 647] 3, 236) 11459 822) 793] 3, 389] 7 7,725| 6,716 
Wives of United States citizens 131, és 30 ,086/27,967/12,291| 8,685|16 ,058115,916117,145|18, 504 
Unmarried children of United | & 

States citizens. | 6,462) 6,097) 4, 6481 2,525] 1,955) 2 454 3,268) §,819 5,662 





U. S. IMMIGRATION AND NATURALIZATION Service Ann. Rep. table 3 (1950-1954); I. & N. Reporter, 
Nov. 1955, p. 28. 
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adopted children and parents of citizens. Such persons today receive a preference 
within quotas, but where the quota is small, mortgaged, or oversubscribed, the entry 
may be too long delayed.”* Somewhat related to family reunification is the motif 
of racial reunification. Racial groups whose ties with the homeland are still fresh 
may, for one reason or another, desire new immigration. This may proceed from 
a sympathy for those who are impoverished or frustrated, or from the closely 
related emotion of guilt: guilt of being well-situated while one’s brethren are in 
want or distress. It may be supposed that as time passes, this identification will 
diminish, particularly if the new infusions are relatively small. But racial conscious- 
ness has, as we have noted, been somewhat more persistent than might have been 
expected, 

Then, there is the much broader conception which has already been noted: that 
it is the destiny of America to be a haven for all strains of the human race. This is 
a sentiment which is woven from many strands, First is the idea that our own 
specific character depends on it; our genius, conceived as the product of racial 
amalgam, must be kept fresh, It is doubtful that this particular version is deeply 
felt by many people. And as immigration now stands, the totals involved are too 
small to be racially significant. A closely related and more valid idea is that if our 
culture is to remain vital and progressive it will do well to attract new and varied 
intelligence. This effect can be achieved by relatively small numbers well within 
present limitations, provided, of course, that space is left open for genius. This 


must be achieved by administrative discretion, though administrative discretion is 


not notably receptive to genius, which is apt to be queer and radical. The present 
law does, as has been seen, allow the Attorney General to give preference to skills 
which are “urgently needed” and which will be “substantially beneficial” to our 
“cultural interests.” This, undoubtedly, gives very broad discretion, but the Attorney 
General should not be required, at least in connection with cultural interest, to 
certify urgent need, 

This notion of the destiny of America is also linked to the Christian concept of 
brotherhood. There are those—they must be very few—who believe that the Chris- 
tian ethic condemns all barriers. A larger number, which, however, probably falls 
far short of a majority, though it does not accept the standard as absolute, does 
admit the claim of brotherhood. In its view, a nation, to be a significant and 
valuable organism and to perform its function, must maintain its coherence. This 
group would, thus, not deny that a nation may protect itself from unlimited immi- 
gration. It would be argued that in the end, the world would be no better off and, 
indeed, perhaps worse. The vast forces working toward overpopulation would be 
in no way alleviated or mitigated by wholesale migration to the less heavily settled 
areas; indeed, they would be given further encouragement. America might then 
become just one more overpopulated area and robbed of her capacity to make any 
special or significant contribution. But America, it would be argued, should, at 


** Sce Schwartz, supra note 1, at 326 
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the same time, proclaim its adherence to the concept of brotherhood by admitting 
some members of every race on a nondiscriminatory basis. This would serve as a 
symbolic recognition of the ideal. 

This concept calls for a standing law under which, each year, there is admitted 
some given number of immigrants. Obviously, this function points to no particular 
number. It should not be ridiculously small. Should it be divided into national 
origin quotas? There are those who feel that any quota based on national origin 
is invidious, since it recognizes the fact of race, or at the least must be based on 
some arbitrary ratio. It would appear, however, that abstractly considered, a national 
origins system would not, ipso facto, give offense if the scheme were not based on 
a concept or intention to discriminate. But it seems fairly certain that any scheme 
that would be accepted by Congress would discriminate at least against the Orientals. 
It is also arguable that race should be recognized in the sense that the people of 
each nation should receive a “fair” opportunity to come here. This might be 
based on their relative populations. The fact is, however, that “over population” 
with its consequent distress is much more severe in some countries, and it might be 
thought that a “fair” formula should recognize it. One suggestion is first-come-first 
served, with a provision that no nation should have more than a certain percentage 
of the whole.*7 This would appear to give everyone an equal opportunity and to 
avoid the difficulties of formulating a national-quota system. 

The refugee, particularly from political or religious persecution, and, in a lesser 
degree, from national calamity, makes the most intense appeal to the emotions of 
brotherhood; and the most significant relaxations of our standing policy have been 
the two acts designed to provide a haven for European refugees. Such legislation 
must almost necessarily be ad hoc. It will, of course, as a rule, operate in terms 
of national or racial origin. 

It is of some significance that the Refugee Relief Act of 1953 included a quota 
for Italians, Greeks, and Dutch (irrespective of their “refugee” character) who were 


within the family preference quotas of the standing act, and the 1954 amendment 


provides that the “refugee” and family preference quotas are to be interchangeable. 


This would permit, for example, 60,000 Italians to enter within the two and one half 
years of the act as compared with the regular annual quota of 5,600, though there 
may be a question whether there are 60,000 Italians who are within the preference 
class. The act, thus, goes a littke way toward recognizing the special population 
problems of these three countries. Indeed, it is doubtful that the “refugee” concept 
was relevant to the Italian, Dutch, and Greek situation in the first place. There is 
evidence that those responsible for the legislation did not intend it to be workable, 
but were making a rather empty gesture in the direction of these three countries 
which had specific overpopulation problems and, in the case of at least one or two 
of them, important lobbies in this country. Is it, then, a function of immigration 
supra note 18, which set a limit of 10° of the annual 


*7 "This is the proposal of the Lehman hil! 


total on immigration from any country 
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to relieve world overpopulation? Clearly, it cannot be in any general sense. That 
would be to return to the policy of unlimited immigration. But it is argued that 
in Italy, for example, a net decline in the birth rate is in sight, and temporary relief 
may case its immediate problems. Is it the theory, then, that an immediate problem 
of this sort is comparable to the refugee problem and makes a special appeal to the 
claims of brotherhood? Perhaps; but it would be more frank to recognize that we 
have now arrived at one more and perhaps one of the most important functions of 
immigration policy, namely as an instrument of foreign affairs, 

The greatest failure of the McCarran-Walter Act was its failure to recognize the 
foreign policy function of immigration. It is true that, in its broad outlines, the act 
merely codified the policy of 1924. But it is the first fact of our national life that 
our world position has, since then, changed radically, though the 1924 Act, by 
offending the Japanese, made its contribution to the deterioration of our foreign 
relations, There is a consensus that for our national welfare and security, we need 
the friendship and cooperation of other nations. Since we seek to lead under the 
banner of Democracy and Christian Brotherhood, our immigration policy should 
manifest a belief in those ideals. Therefore, even the many who do not believe in 
them or who do not, on balance, see their necessary application to immigration (and 
this is, perhaps, a substantial majority) can be lead, perhaps, to see the expediency 
in terms of foreign affairs of recognizing their relevance. It is true that Canada and 
Australia have, in the past, pursued discriminatory policies and may not have, 
thus, suffered in world estimation. But we are more vulnerable perhaps because 
our professions of virtue are more strident, perhaps because our power is greater, 
perhaps because we demand more insistently that others follow our leadership. In 
any case, Our present quota system only serves to irritate. Indeed, as the refugee 
relief bills show, it does not even represent our actual policy. 

The Italian, Greek, and Dutch clauses of the Refugee Relief Act are a some- 
what special expression, however, of our foreign policy. These are, in a sense, dis- 
criminatory. ‘There are other overpopulated areas (all of Asia, for example) to which 
we would not, I think, extend such relief. It is said—and with much truth—that 
the overpopulation problem in these European countries may be within view of 
solution so that our aid may hasten it, whereas this is not true of Asia. But this 
is not, | would suppose, the whole truth: these statutes would seem to be part of 
our policy of strengthening western Europe and cementing our alliances. It prob- 
ably also reflects a realization that these stocks are no longer alien in American eyes. 
Finally, Congress may have preferred this solution to a major revision of the Mc- 
Carran-Walter Act and hoped to mollify two of the strongest pressure groups be- 
hind immigration reform. 

We should refer once more, at this point, to the policy of allowing free immigra- 
tion from the Americas. This, as we have said, probably is intended to express 
a notion of American continental solidarity. It is a feature, in a sense, of the good- 
neighbor policy, and of our bid for hemisphere leadership. It, thus, may be thought 
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of as another example of immigration policy as a function of foreign affairs. Viewed 
in the light of a rather narrow logic, it is discriminatory,** but (in form at least) 
it is not racially discriminatory. In any case, since it is probably felt abroad that 
the Americas have a special community of interests, it is doubtful that it gives rise 
to resentment.”® 

If special treatment is to be given to the population problems of particular coun- 
tries, ad hoc legislation rather than general reform may be the likely method. 
Recently, however, the President has proposed a modification of the standing law 
directed to the population problems of southern Europe.*’ He would add 65,000 
to the total annual maximum and distribute this additional amount according to a 
formula based on actual sources of immigration since 1924. This formula would 
govern not only the additional 65,000, but unused numbers under the older segment 
of the total. It has been estimated that this would increase the southern European 
quota to about 125,000 as compared with the present quota of under 10,000, This, 
too, is a species of ad hoc solution, But that is unavoidable if (1) immigration 
policy is to be used as an instrument of foreign affairs, and (2) the bolstering of 
Europe and our influence there is to take precedence in our foreign policy. ‘This dis- 
crimination may cost some losses in Asia, but that is, perhaps, but a minor aspect of 
a general policy which chooses to prefer Europe to Asia. It is, therefore, in a sense, 
inconsistent with an immigration policy expressing a more universal concept of 
brotherhood. But whatever the popular support for the President's proposal, it will 
be a small minority which will object to it on that ground. 


**S. 1206, 84th Cong., 1st Sess. (1955), would bring the western hemisphere under the quota 
system. See Schwartz, supra note 1, at 336, for the arguments pro and con 
*° The following table shows the relation of western hemisphere immigration to all immigration. 


SS 





Central and South 
America, Mexico Canada and 


| 
| and West Indies Newfoundland | Italy 


Europe 


1871-1880 | 2,272,262 21,404 383,640 $5,759 
1881-1890 | 4737 ,046 133,663 393,304 307 309 
1891-1900 4,558,978 15,661 3,311 651,893 
1gOI-1g10 8,136,016 182,662 179,226 2,045,877 
Ig11-1920*. . . 4,376, 564 401,486 742,185 | 1,109,524 
1921-1930... 2,477,853 $92,201 924,515 455,315 
1931-1940 148,289 51,510 108 , $27 68,028 
1941-1950... } 621,704 183,086 | 171,718 57,661 
19f1.. 149,545 21,751 | 25,880 8,958 
1952 193,626 27,695 135354 11,342 
1953 82,352 41,367 36,283 8,432 
1954. . g2,121 60,714 34,873 13,145 
Total 135 years pane ae ene | 
1820-1954.... 33,763,983 1,730,351 3,307,836 4,818,761 





* If account is taken of the fact that there was no immigration during the war years (1914-18), it 
will be seen that the high rate of immigration was continuing. 
U. S. ImMicRATION, AND NaTuraLizaTIon Service Ann. Rep. table 4 (1954) 

*° See N. Y. Times, Feb. 9, 1956, p. 14, cols. 3-7. 
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CONCLUSION 

The traditional American policy of unlimited immigration was based essentially 
on economic and defense considerations. It gave rise, however, to the idea that 
immigration was necessary to the continued spiritual and cultural life of America; 
in part, because America’s strength was based on its multiracial character, in part, 
because of a spiritual and religious obligation to all of mankind. This idea, however, 
was not universally accepted, perhaps not even by a majority of our people. It was 
most intensely entertained by racial groups still consious of their racial origin. The 
older stocks were either indifferent to such a conception or strongly opposed to it. 

World War I put a temporary stop to immigration. It gave rise also to fear 
that our multiracial character was a threat to our security. In the meantime, the 
entire country had become settled, and the frontier had become closed. Now, voices 
were raised against further dilution of the assumed American racial character. And 
in the absence of any agreement on the purposes of immigration, these voices were 
heeded. A proposal entirely to suspend immigration for four years was rejected. 
A policy of limited immigration was adopted. In giving preferences to family 
connections and to farm laborers, it is suggested two motivations for immigration, 
but the numbers involved in these two preferences were not large, and inevitably, 
the total annual number had to be fixed arbitrarily. The only aspect of this legisla- 
tion that was strongly felt was its discrimination against the southern Europeans. 
This was not a soundly considered policy, even from the point of view of its sponsors. 
Given the initial decision radically to curtail immigration, the number of possible 
immigrants of any one national origin was negligible, so that the gain did not balance 
the cost in hurt feelings. 

The Immigration and Nationality Act of 1952 perpetuated the policy of 1924. 
It gave a broader form to the family and special skills preferences. The Displaced 
Persons Act of 1948 and the Refugee Relief Act of 1953 somewhat increased the 
annual total and substantially disregarded the policy of discrimination against eastern 
and southern Europeans. It was based, in part, on humanitarian concepts, in part, 
on strengthening western Europe and winning its support for our foreign policy. 

The present predicament is the need to develop a positive philosophy for immigra- 
tion that will be persuasive enough to win popular support. Everyone can agree 
on immigration to meet our need for special skills; somewhat more problematic 
is its use to fill shortages in common and semiskilled jobs. And perhaps, everyone 
can agree on family reunification more or less in its present form. These two 
functions, however, account for only a very limited number of immigrants. Be- 
yond this, the possible functions of immigration are more debatable, at least in their 
appeal to public opinion. Among them are these: to maintain our racial variety and 


energy; to keep our culture fresh and progressive; to attest our belief in universal 
brotherhood; to testify to our sympathy for those in any way in need. Each of 
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these has its supporters, each its violent opponents, and each, a large number, perhaps 
a majority, of indifferents. If, however, the favoring minorities are important and 
insistent enough, their support may suffice to enact a law that gives some recog- 
nition to these functions. 

At the present moment, it would appear to be most feasible to unite the largest 
number of persons (it could even be a majority) on immigration as an instrument 
of foreign affairs. Under this guise, some of the same functions would be given 
recognition. If America be, in fact, a haven, even on a token basis, of oppressed or 
hopeless peoples, its claim to lead the world in the name of brotherhood is more 
persuasive, Some possible uses in foreign affairs, however, move in a somewhat 
contradictory direction. If we give special treatment to Italy and Greece to enable 
them to solve their overpopulation problem, we are pro tanto discriminating. It is 
clear that under a policy of limited immigration, any general theory of discrimina- 
tion based on assumptions as to our national character is a costly and stupid ex- 
pression of mere prejudice. If it becomes a question, however, of admitting excep 
tional numbers of any one national origin, it may be necessary to reckon with as- 
sumptions concerning the racial norm. 

Most of these suggested rationalizations give little clue as to fixing a total annual 
number under a standing law. It must, in the last analysis, be arbitrary. President 
Eisenhower in his recent message says that “economic growth over the last thirty 
years” justifies an increase from 150,000 to 220,000. But nothing gives us any 
clue to why it should be one or the other or any other number. He has in mind 
that, by one device or another, further room will be found for Italians, and the 
Italian problem is, at the moment, one of our most crucial concerns. Essentially, the 
Italian problem is, an ad hoc problem. Indeed, with respect to certain functions 
of immigration, the question of totals and of quotas is always ad hoc. In Canada 
and Australia, the authorities are given unlimited discretion to decide totals and 


quotas from day to day. But such a solution would be unworkable in the United 


States, Those countries do not have, as yet, large racial and antiracial pressure 
groups. We do, and Congress alone is equal to the conflicts which they generate. 
Congress may, at times, deal with the problem by an avowed ad hoc solution, but 
there is a political limit to these solutions, and then it may become necessary to 
formulate the semitemporary in the guise of a more general scheme. 





SOME DEFECTS IN THE ADMINISTRATION 
OP OUR IMMIGRATION LAWS 


Jack WasserMan* 


Among the primary safeguards of our American way of life is the doctrine of official 
responsibility, the principle that Government officials are servants and not masters, and 
that it is more important for the people to scrutinize the conduct of officials than it is for 
officials to scrutinize the lives of the people. 


So said the minority of the Senate Judiciary Committee in opposing the McCarran- 
Walter Act.’ With this principle in mind, let us scrutinize the conduct of our im- 
migration and consular officials and analyze the nature and extent of their encroach- 
ment upon the lives and liberties of our foreign-born. 


ApbMINISTRATIVE DiscrETION 

Immigration officials are vested with wide discretion under our immigration laws. 
They have authority to adjust an alien’s status to that of a permanent resident from 
a temporary” or an illegal status through procedures known as registry,’ suspension 
of deportation,* and pre-examination.” Deportable aliens may be permitted to remain 
if their removal will subject them to physical persecution® or if other factors warrant 
a stay of. deportation.’ Parole of aliens and the terms of parole are also generally 
vested in the sound discretion of our administrative officials.* 

Unfortunately, however, the exercise of these discretionary powers has produced 
excesses of bureaucratic zeal that can only be categorized as a national disgrace. 
Thus, after a final order of deportation, many aliens are seized and deported without 
an opportunity to bid farewell to their families, to arrange their affairs, or even seek 


judicial review. Similarly, discretion is still harshly exercised to deny relief from 
deportation to aliens with family ties, to the aged, and to the infirm. And aliens 
on parole often find the conditions exacted by the authorities onerous and without 
basis in logic or negessity. They have been compelled to break summer vacations to 
make a personal report to the Immigration Service; weekly or monthly personal 


* A.B, 1932, City College of New York; LL.B. 1935, Harvard University. Member of the District 
of Columbia and New York bars; Vice President, Immigration Committee, American Bar Association. 
Member of the Board of Immigration Appeals, Department of Justice, 1943-46; Past President, Associa- 
tion of Immigration and Nationality Lawyers, Contributor to legal periodicals 

* Senate Committee on the Judiciary, Revision of Immigration, Naturalization, and Nationality Laws, 
S. Rep. No. 1137, 82d Cong., 2d Sess. pt. 2, at 7 (1952) 

* 66 Srar. 217, 8 U.S. C. § 1255 (1952). 

* 66 Srar. 219, 8 U. S. C. § 1259 (1952). 

* 66 Star. 214, 8 U.S. C. § 1254 (1952). 

*8C. F. R. § 235a (Supp. 1956) 

* 66 Srar, 212, 8 U. S. C. § 1253¢h) (1952). 

™BC. F. R. § 243.3(b) (Supp. 1956). 

*66 Srar. 182, 8 U. S. C. § 1182(d)(5) (1952) 
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reports are required when less frequent reports would suffice; and, without any 
justification, many aliens are denied an opportunity to leave a fifty- or one-hundred- 
mile area. 

A case in point is that of Nicolae Malaxa. A prominent seventy-one-year-old 
industrialist, considered to be the Henry Ford of Rumania, he was granted permanent 
residence here in 1953. In 1955, he sought readmission to our shores with a valid 
re-entry permit after a business trip abroad. The Commissioner of Immigration 
detained him, refused to advise him of charges, and restricted him to the state of 
Florida, away from his home, family, and business in New York. No grounds 
were advanced for this limitation upon his liberty. A United States District Court 
set aside this restriction as arbitrary and an abuse of discretion.’ 

Then, there is the case of Michael Spinella, who was kidnapped by our immi- 
gration officials while on a visit to Washington, D. C. He was denied an op- 
portunity to phone his attorney, to seek judicial review of his deportation order, 
to bid farewell to his family, or to gather his personal belongings prior to his de- 
portation to Italy. 

Nor are these gestapo-like tactics but isolated instances of administrative super- 
efficiency..° Wherever discretion is vested in our immigration authorities, they 
tend to assert that they are possessed with absolute, autocratic powers. This un- 
usual claim, so at variance with our democratic concepts, has been repeatedly re- 
jected by the courts." Nevertheless it is disturbing that the Immigration and Nat- 
uralization Service must seek refuge in the alleged sanctity of its arrogated absolutism 
rather than defend itself upon the basis of the reasonable exercise of its powers. 


Tue Use or Conripentia, INrorMATION 
The McCarran-Walter Act authorizes the use of confidential information only 
in the cases of arriving aliens where its disclosure will be prejudicial to the best 
interests of the United States.’ The original purpose of this provision, first in 


corporated into our laws during wartime, was to stay the entry of spies from our 


shores."* The Immigration Service, however, has prevented the crossing from 
friendly Canada, Mexico, and South American countries, of thousands of legitimate 
business and social visitors under the aegis of this law merely because these individ 
uals, in the distant past, had some associations now regarded with disfavor. Without 


* United States ex rel. Nicolae Malaxa v. Savoretti, 139 F. Supp. 143 (S.D. Fla. 1956). 

© Joseph Accardi, to cite another example, was deported without being afforded an opportunity to 
see his wife, who was away from home for a few hours. Jack Dragna also was denied an opportunity 
to see his wife, seriously ill at a hospital prior to her death. And Nickolas Circella’s deportation case 
almost resulted in a contempt citation for immigration officials who tried to spirit him outside the 
court’s jurisdiction pending habeas corpus proceedings, See United States ex rel. Circella v. Neely, 115 
F. Supp. 615 (N. D. IIL 1953), aff'd 216 F. 2d 33 (7th Cir. 1954) 

™ United States ex rel. Yaris v. Esperdy, 202 F. 2d 109 (2d Cir. 1953); United States ex red. 
Nukk v. District Director, 205 F. 2d 242 (2d Cir. 1953); Yanish v. Barber, 344 U. S. 817 (1953); 
Rubenstein v. Brownell, 206 P. 2d 449 (D. C. Cir. 1953), aff'd by an equally divided court, 446 U. S. 
929 (1954); Lim Fong v. Brownell, 215 F. 2d 683 (D. C. 1954) 

7266 Star. 198, 8 U. S. C. § 1225(c) (1952). 

™® See United States ex rel. Knauff v. Shaughnessy, 338 U. S. 537, 541 (1949). 





378 Law anp ConTEMPORARY ProBLeMs 


confrontation of witnesses, without notice of charges, without disclosing the basis for 
its action so that adverse reports and unconfirmed hearsay may be explained away, 
we have erected an iron curtain across our borders and separated friends and rela- 
tives, 

Nor have our authorities been content with utilizing confidential information in 
cases specifically authorized by the McCarran-Walter Act; they now have extended 
the practice to thousands of deportation cases. Wherever and whenever discretion 
is exercised—to permit an alien to remain here permanently, to extend his visit, to 
issue a reentry permit, to prevent his deportation to Communist lands—in all these 
and many other instances, the unnamed, untested, and undisclosed confidential in- 
formant is the master of the alien’s destiny. 

To be sure, the practice has been criticized by the bench and the bar. United 
States District Court Judge Matthew F. McGuire, for example, recently said in a 
case where aliens sought relief from deportation :"* 


... the power of the Attorney General under the facts in this case wherein the individuals 
concerned are secking his grace should nevertheless not be exercised or invoked in camera 
but in the open with reasons forthrightly and candidly stated. This is in consonance with 
our political traditions and our fundamental concept of what constitutes fair dealing, 
particularly where basic and fundamental rights of individuals are not only involved but 
in jeopardy and this no matter who they are. 


Similarly, in another deportation case, United States District Court Judge James 
W. Morris observed that:'® 


Undoubtedly confidential information is of inestimable value to executive officers in the 
performance of their duty, and I would not wish to be understood as saying anything 
to the contrary, But such great value is that it may be, and frequently should be, used 
in obtaining factual data that may be used of record. It is not in and of itself the stuff 
of which decisions affecting the life, liberty and property of persons are made. 


And United States District Court Judge Robert N. Wilkins likewise observed 
in another immigration case :'® 


Man's political evolution in countries enjoying Western civilization has gone beyond 
the practices of fiat government and “cloak and dagger” diplomacy. Having learned 
the blessings of government by law, men are apprehensive of practices that belong to 
government by men. Whenever governmental agencies are permitted to operate in 
secrecy, capricious and arbitrary orders are likely to become prevalent. Administrative 
orders, based on secret information, should be indulged only when the reason for such 
orders is clear and impelling. The sunshine of publicity keeps government rational, 
lawful and just. 

"* Orahovats v. Brownell, 134 F. Supp. 84, 85 (D. D. C. 1955). 

© Maeztu v. Brownell, 132 F. Supp. 751, 753 (D. D. C. 1955). Confidential informaion may be 
utilized in cases involving suspension of deportation under the Immigration and Nationality Act of 1952. 
Jay v. Boyd, 222 F, ad 820, 224 FP, 2d 957 (oth Cir. 1955), cert. granted, 350 U. S. 931 (1956), aff'd 
24 U.S. L. Week 4335 (U.S. June 11, 1956). See, in this connection, House Committee on Government 
Operations, Practices and Procedures of the Immigration and Naturalization Service in Deportation 
Proceedings, 11. Rev, No, 1458, 84th Cong., 1st Sess, 14 (1955) 

‘United States ex rel. Nicolae Malaxa v. Savoretti, 139 F. Supp. 143, 145-46 (S.D. Fla. 1956) 
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The cases of Ex parte Chohan'' and United States ex rel. Lee Till Seem v. 
Shaughnessy,'” where the courts commented upon the weakness of the government's 
confidential files (revealed to these courts in camera), illustrate the manner in which 
insubstantial adverse information is unnecessarily labeled confidential. Neverthe 
less, the confidential informant continues to be utilized recklessly and extensively 
throughout immigration proceedings and to control the lives and destinies of count- 
less numbers of our foreign-born. 


ApMINISTRATIVE Res JupicaTa 
In the Matter of L, the Immigration and Naturalization Service observes :'® 


It is true that the decisions of this Service cannot constitute res judicata in a technical 
sense. However, the same considerations which have impelled the courts to employ a 
strict rule of res judicata are present in deportation cases... . There have been many 
cases where aliens were deported under certain provisions of the immigration laws and 
subsequently changes were made in the interpretations to be given those provisions either 
by the courts or by the administrative authorities, which would have prevented such 
deportations, but no one has ever successfully contended that such aliens were not de 
ported “in pursuance of law.” 


It appears, however—as is, in fact, the case—that administrative res judicata is 
applied against an alien, but never in his favor. Thus, an alien whose legal resi- 
dence was adjusted favorably on thirteen occasions has been ordered deported upon 
the ground that administrative res judicata, or the law of the case, cannot be asserted 


against the sovereign authority of the United States.*° 

The doctrine for res judicata is intended to prevent endless litigation burdensome 
to the courts and vexatious to the individual. It has been said:*' 
The doctrine of res judicata may be said to inhere in the legal systems of all civilized 
nations as an obvious rule of expediency, justice and public tranquility. Public policy 
and interests of litigants alike require that there be an end of litigation which, without 
the doctrine of res judicata, would be endless. 


And the same public policy of expediency, justice, and public tranquility which pro 
duced judicial res judicata in the legal systems of civilized nations would seem to 
call for administrative res judicata in deportation cases.** Judicial res judicata may be 
asserted against the sovereign, and no rule of law should preclude the application 


of administrative res judicata in similar circumstances. 


RactaL Discrimination 
Discrimination against aliens upon the basis of race by immigration and con 
sular officials is evident in the treatment of persons of Chinese origin. Our immigra 


17122 F. Supp. 851 (N. D. Cal, 1954). '* 104 F. Supp. 819 (S. D. N. Y. 1952) 

. J. & N. Dec. 862, 866 (1950). 

29 Matter of Mannerfrid, Immigration File E-o8645 (1954) 

*? Hatchett v. United States, 158 F. 2d 754, 757 (goth Cir. 19 4f 

** The doctrine of administrative res judicata “applies to the administrative process whenever the 
circumstances are substantially similar to those of ordinary litigation.” Kenneru Cure Davis, Apmin 
isrrarive Law 612 (1951) See also American Air Transport, Inc. vy. Civil Aeronautics Board, 186 
F. 2d 529 (D. C. Cir. 1953) 





380 Law anp ConTEMPORARY ProBLems 


tion authorities are shipping Chinese aliens off to Communist China with delightful 
abandon, even where they have served honorably in the United States Army. 
Normally, no alien is deported unless the receiving country first agrees to accept 
him. ‘This is not only a humane practice, but one born of practicality. An alien 
should not be shipped hundreds or thousands of miles across the sea like cattle or 
baggage, subject to approval of the consignee upon arrival. With Chinese aliens, 
however, normal practices are no guide. The British authorities are requested to 
furnish transit authority through Hong Kong, and then the Chinese alien is either 
pushed or intimidated to cross the iron or bamboo curtain into China’s Communist 
interior, without the customary visa for his eventual destination. 

If one is of Chinese origin and has established his American citizenship by 
judicial decree, he must still satisfy the immigration authorities—no respecter of the 
judiciary—of his nationality. Further, hundreds of Chinese wives of American citi- 
zens wait in Hong Kong for the day when they will be relieved from the cruel 
oppression of administrative absolutism. Their husbands have filed appropriate 
papers with the Immigration and Naturalization Service to establish their nonquota 
status as the spouses of American citizens.”* ‘These papers have been approved and 
transmitted to Hong Kong. American consular authorities there, however, say they 
are not satisfied as to the identity of the Chinese wives of the American citizens. It 
matters not that a wife has been identified by picture and sworn statements of her- 
self and her husband and that there is no contrary evidence or even reason to suspect 
the truth of these sworn statements. All persons of Chinese origin are presumed to 
be untruthful by our immigration and consular officials, Our governmental authori- 
ties are still arguing in the courts ,that those of Chinese origin are less credible 
witnesses than those of Caucasian ancestry. Of course, the judiciary has soundly 
rejected these racist contentions.** However, if such arguments are openly espoused, 
is it not obvious what lines our immigration and consular authorities are still fol- 


lowing in dealing with these and similar cases? 


Fair HeEarines 


Under present immigration practices, many functions of adjudication, such 
as the grant of nonquota and preference status, the issuance of re-entry permits, the 
issuance certificates of citizenship to those born abroad, and the grant of permission 
to deported aliens to return here are allocated to District Directors*® and Regional 
Commissioners,” who are charged with both enforcement and prosecuting func- 
tions. These District Directors and Regional Commissioners likewise supervise 
the assignments, promotions, efficiency ratings, and compensation of special inquiry 


** Cf. 66 Svar. 166, 180, 8 U. S. C. §:1101(a)(27)(A), 1155 (1952). 

** See Mar Gong v. Brownell, 209 F. 2d 448 (goth Cir. 1954); Lee Wing Hong v. Dulles, 214 F. 2d 
975% (9th Cir, 1954). 

*°The distribution of original and appellate jurisdiction between the District Director and the 
Regional Commissioner is indicated in 8 C, F. R. § 7 (Supp. 1956). 

*°8 C. FP. R. §9.5(a) (Supp. 1956). 
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officers who hear deportation and exclusion cases and who, incidentally, until recently, 
were not required to be attorneys. In many cases, the special inquiry officer sits 
only as judge, and an examining officer presents the case; but often, he, too, is a 
prosecutor as well, and he is always subject to the control of a hierarchy of officials 


who prosecute and investigate. 
The Attorney General’s Committee on Administrative Procedure in Govern 


ment Agencies appropriately observed in this connection :** 

A man who has buried himself in one side of an issue is disabled from bringing to its 
decision that dispassionate judgment which Anglo-American tradition demands of officials 
who decide questions. 

The commingling of functions in immigration cases has been condemned by 
educators, attorneys, government commissions, and by the judiciary.2* Neverthe- 
less, like a character transposed from Alice in Wonderland,” the immigration 
officer continues to play the part of prosecutor-judge and jury.*® If the most de 
praved criminal were convicted before an official who performed the functions of 
prosecutor and judge, his jail sentence would be set aside. Yet, the most deserving 
alien is separated from his home, family, and friends and is sentenced to banish 
ment in distant lands by a prosecutor who sits as a judge. Until this defect in the 
administration of our immigration laws is remedied, a sordid blot will remain upon 
our traditional concepts of Anglo-American jurisprudence. 

CONCLUSION 

The present practices of our immigration officials in exercising discretion arbi 
trarily, in utilizing confidential information indiscriminately, in refusing to apply 
administrative res judicata in favor of an alien, in practicing racial discrimination, 
and in failing to accord aliens an Anglo-American fair hearing evince an attitude 
that our immigration system shall be governed by men and not laws. The callous 
disregard of humanitarian considerations and concepts of decency in the enforce 
ment of our immigration laws also bespeaks a disturbing disregard for the inherent 
worth and dignity of the individual. I would caution those who seek to improve 
our immigration laws that they must also seck to improve the administrators and 


the administrative machinery under those laws. 

27 Attorney General’s Committee on Administrative Procedure, Final Report, 8. Doc. No. 8, 77th 
Conw., rst Sess. §6 (1941) 

** See, e.g., Wittiam C, Van Vieck, THe Apminisrrative Conrro. or ALIENs 247, 46, 67 (1932) 
Tue Secrerary or Lapor's Commirrer on ApMINISTRATIVE Procepure, THe IMMIGRATION AND Nat 
URALIZATION Service (1940); Nationa Commission on Law OsservaNnce and ENrorcement, Pus 
No. 5, Report on THE ENFORCEMENT OF THE Deportation Laws or THe Unirep Srares (1941); Jane 
Perry Crark, Deporration or ALIeNs FROM THE Unirep Srates ro Europe (1931); Zecnanian 
Cuaree, Free Sprecu in THe Unirep Srares 198-201 (1942); Prestpent’s COMMISSION ON IMMIGRATION 
AND NarurRALizaTion, WHom We SHatst. Wetcome 161-62 (195%); Palmer v. Ultimo, 69 F. ad 1, 2 
ath Cir. cert. denied, 293 U.S. §70 (1934); Ex parte Kwan So, 211 Fed. 772, 773 (N. D. Cal. 1913) 
United States ex rel. lorio v. Day, 34 F. 2d 920, 922 (ad Cir. 1929) 

*"“T'll be judge. I'll be jury. Said cunning old Fury 

“I'll try the whole cause, And condemn you to death.’ 

*’ This procedure has been sanctioned as a matter of statutory construction under the McCarran 

Walter Act. Marcello v. Bonds, 349 U. S. 302 (1955) 





A DEFENSE OF THE McCARRAN-WALTER ACT 


Rosert C, ALEXANDER* 


I 


INTRODUCTION 

There are two fundamental principles of basic policy from which to choose in 
controlling immigration into any country. The first is that every alien shall be 
admitted unless there is some law or other authority which, in an individual case, 
requires that he be excluded. The second is that no alien shall be admitted unless 
there is some law or other authority which permits such entry. As these two basic 
concepts are almost diametrically opposed, it follows that a nation may adopt either, 
but not both, in determining its immigration policy and formulating its system of 


control. 

The United States has always followed the first principle, while most of the 
other countries of the world have predicated their control of immigration on the 
second. This, of course, does not mean that aliens have an inherent or abstract legal 
right to enter the the United States, as immigration into any country is only a privi- 
lege. But, once an alien is found by our administrative authorities to be without 
disqualification for admission, a definite legal right to enter is acquired, and he can 


not be excluded by whim or caprice. Thus, under the due process clause in the 
fifth amendment to the Constitution, our courts are available, through the writ of 
habeas corpus, to aliens who are detained at a port of entry; foreign countries, on 
the other hand, generally deny such access to their courts, there being no analogous 
legal right to be adjudicated. 

The immigration laws of the United States were enacted by Congress over a 
period of many years without any appreciable over-all planning, particularly con- 
cerning the ethnic composition of our population. In fact, it may be said that our 
immigration laws “just grew,” like Topsy or the streets of Boston. Our early history 
shows that we welcomed all immigrants from all sources. Only in later years were 
restrictions—first, qualitative in nature, and finally, quantitative in limitation and 
procedural in character—imposed upon immigration, The sum-total of all restrictions 
to date, however, has not changed the fundamental policy of the United States, which 
still permits any alien to come to this country from any part of the world at any 
time, unless some provision of our law, in his individual case, precludes migration. 
If the restriction is qualitative, it may bar the alien indefinitely; but if it is merely 
quantitative or procedural, it will only delay his migration. 


*Formerly Technical Adviser and Assistant Director, Visa Office, Department of State, 1938-53; 
Technical Adviser, United States Delegation, American-British Refugee Conference, Bermuda, 1943; 
Assistant Administrator for the Refugee Relief Program, Bureau of Security, Consular Affairs, and 
Personnel, Department of State, 1953-54. 
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Our immigration laws today are incorporated, with very few exceptions, in the 
Immigration and Nationality Act,’ which is also known as the McCarran-Walter Act 
because it was introduced in the Senate* by the late Senator Pat McCarran, of 
Nevada, and in the House of Representatives* by Congressman Francis Walter, of 
Pennsylvania. This statute was not hastily drawn. Nearly five years* of compre: 
hensive study® and painstaking drafting were required to produce it. Public hearings 
were held on the early drafts of the bills while the legislation was pending in Con 
gress, and the bills were redrafted and reintroduced several times® before Congress 
enacted H. R. 5678, Congressman Walter's second draft bill, with amendments agree- 
able to the Senate and the House of Representatives.’ President Truman returned 
the bill to the House of Representatives on June 25, 1952 with a veto message;* but 
on June 26, 1952, the House of Representatives voted, 278 to 113, to sustain the bill, 
which became a law on June 27, 1952, when the Senate voted, 57 to 26, to override the 
veto.” The act became fully effective on December 24, 1952. 

The act is primarily a compilation and codification of our previous laws on immi 
gration, deportation, nationality, and naturalization, and is only secondarily a very 
limited revision of these laws. Some of its severest critics privately concede that it 
is a vast improvement over the old laws because of its codification features alone, 
and they concur in many of its revisionary clauses. Their principal objection to it 
seems only to be that it does not go quite as far as they would wish in substantively 
revising some of the old laws. Nevertheless, these critics are notably silent today 
regarding the act’s admittedly desirable features, preferring to concentrate their 
attention and attacks on the few provisions that they consider unsatisfactory. This 
may tend to create in the public mind the erroneous impression that they are 
opposed to the entire act; but the fact is that they have incorporated many of its 


improvements and prescient provisions in the multitude of “dream” bills, many 


of them identical, with which they have flooded Congress.'” A defense of the act, 
accordingly, does not require a comprehensive and exhaustive review of its numerous 
provisions, many of which are acceptable to even its most uncompromising critics. 
Instead, a discussion of the few provisions under attack and the merit, or lack of it, 
in the complaints would appear to be sufficient. 


266 Strat. 163, 8 U. S.C. §§ 1101-503 (1952) *S. 3455, Sist Cong., 2d Sess. (ig50) 

*H. R. 2379, 82d Cong., 1st Sess. (1951). 

*S. Res. 137, 80th Cong., 1st Sess. (1947), authorized the study of the immigration and naturaljyza 
tion laws which culminated in the enactment of the McCarran-Walter Act on June 27, 1952. See 93 
Cone. Rec. 7879, 8656, 8993, 9807, 10160, 10324, 10348, 10352 (1947) 

* See S. Rep. No. 1515, 81st Cong., 1st Sess. (1951). 

*S. 716, S. 2055, H. R. 5678, 82d Cong., 1st Sess. (1951); S. 2550, 82d Cong., 2d Sess. (1952) 

™See H. Rep. No. 2096, 82d Cong., 2d Sess. (1952). 

*H. Doc. No. 520, 82d Cong., 2d Sess. (1952). 

* 98 Conc. Rec. 8214, 8253 (1952). 

 E.g., H. R. 2916, 82d Cong., 1st Sess. (1951); S. 2842, H, R. 7032, 82d Cong., ad Sess. (1952) 
S. 3292, H. R. 8802, H. R. 8807, 83d Cong., 2d Sess, (1954); S. 1206, H. R. 58, H. R. 474, H.R 
512, H. R. 516, H. R. 636, H. R. 684, H. R. 1578, H. R. 1613, H. R. 4430, H. R. 443, H.R. 4432 
H. R. 4433, H. R. 4434, H R 4477, H. R. 4535, H. R. 4625, H. R. 47097, H. R. 4805, H. R. 54 
H. R. 5514, H. R. 6058, 84th Cong., 1st Sess. (1955) 
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NationaL-Oricins Quota System 

Most of the criticism of the McCarran-Walter Act seems to be directed at the 
national-origins system it employs for the allocation of annual immigration quotas." 
A myth has been propagated by some critics that this system is based upon a super- 
race theory and that it was intended to discriminate against peoples who were con- 
sidered to be racially or otherwise inferior—more specifically, the southern European, 
southeastern European, and Asian countries, to which only small quotas have been 
allocated, If, however, the fact that some countries have smaller quotas than others 
constitutes discrimination, then any quota system would be discriminatory, unless all 
countries were allocated equal quotas—an expedient that no one has yet advocated. 


Determination of the Quotas 

The national-origins quota system was originally authorized in the Act of May 
26, 1924.'* It was perpetuated with only a slight revision in the new act, having 
established its basic merit through its many years of operation, Under the system as 
originally enacted, the quota countries of the world were allocated portions of a 
theoretical annual world quota of 150,000, subject to a minimum-quota limitation of 
100, below which the quota of no country could fall. This minimum-quota pro- 
vision raised the actual total of the world’s quotas to approximately 154,000, Each 
quota country, therefore, received a minimum quota of 100 or a larger portion of the 
theoretical world quota in precise proportion to its contribution of immigrants and 
their descendants to the United States, as computed under the census of 1920, which 
was the last decennial census available to Congress at the time. Thus, for example, 
if the computation had shown that Germany had contributed one-sixth of the total 
of all people in our foreign national-origins groups, Germany would have been 
entitled to an annual quota of one-sixth of the theoretical world quota of 150,000, or 
a quota of 25,000 annually, 

The McCarran-Walter Act made a minor, but perhaps significant, change in the 
method of computing quotas. It abandoned the theoretical world quota and sub- 
stituted a uniform ratio of one-sixth of one per cent of the number of people in each 
of our foreign national-origins groups as the new mathematical basis for computing 
each national-origins quota."* This has resulted in a slight reduction of some quotas, 
but the addition of several new quotas for the Asian peoples, whom the McCarran- 
Walter Act made eligible, for the first time, for quota immigration and naturaliza- 
tion in the United States, has brought the total of the world’s quotas back to ap- 


proximately 154,000. 
The significance of this change is two-fold. Of immediate importance at the 


*' All countries of the world are quota countries, except the independent countries of the western 
hemisphere, Canada, and the Canal Zone, which are nonquota countries. 66 Srar. 169, 8 U. S. C. 
§ rrot(a)(27)(c) (1952). 

** Act of May 26, 1924, c. 190, § 11, 43 Svat. 153 

** 66 Srar. 175, 8 U. S. C. § 1151 (a) (1952). 
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tuume, it tended to provide space within the existing total of the world’s quotas 
for the new quotas for Asians; but of more long-range importance, it permitted 
ready readjustment should a new census be substituted for that of 1920 in the 
formula for the computation of national-origins quotas. ‘Thus, if Congress should 
decide to increase the annual volume of permissible quota immigration, it may 
do so either by employing a census later than that of 1920, or by retaining that 
earlier census and merely changing the uniform ratios from one-sixth of one per 
cent to some other percentage figure. In other words, the census is no longer 
necessarily the critical element in the quota formula. 

For example, it is estimated that if the 1920 census should be replaced by that of 
1950, without changing the uniform ratio, the total of the new annual quotas for 
the world might reach 251,000, an increase of approximately forty per cent. How 
ever, a similar result could be more readily attained, without undertaking the tre- 
mendous and years-consuming task of redetermining the number of people in each 
of our foreign national-origins groups, by retaining the census of 1920 and merely 
changing the uniform ratio from one-sixth to one-fifth, or one-fourth of one per cent, 
or some other percentage figure. In any event, the change effected by the McCarran- 
Walter Act in the method of quota computation means that Congress has figuratively 
tucked into its collective bosom another key to the quota chest and may now readjust 
or revise all quotas merely by changing one word in the law—the census year, or the 
uniform ratio, or both. 


Policy of National-Origins System 

The national-origins quota system is like a mirror held up before the American 
people. As our various foreign origins are determined upon a basis of nationality 
and reflected in the mirror, the quotas of the countries of our origin are pro 
portioned. The basic policy of the system is to grant to each group its fair share 
no more and no less—of the permissible volume of annual quota immigration. Any 
other distribution of the quotas would, indeed, be discriminatory. One who objects 
to such an equitable distribution of immigration quotas must object to the ethnic 
composftion of our population and must wish to alter it in favor of some par 
ticular group or groups. Thus, for example, in demanding a proportionately 
larger quota for Italy, one would be advocating that we become proportionately more 
Italian than we are. Italians would quite naturally favor this, but do the people in 
all of our other national-origins groups, which constitute the majority, also favor it? 
Without necessarily entertaining the slightest disregard or lack of friendship and ad 
miration for the Italian people, the majority would naturally favor immigrants of 
their own national origins. 

In a democracy like the United States, the majority prevails, without oppression 
of minorities. Those who believe in minority rule, or in the tail-wagging-the-dog 
policies of such a system, must have little faith in our institutions or in our American 
way of life. Perhaps this explains one of the reasons why the Communist Party 
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in the United States has organized a drive to arouse opposition to the McCarran- 
Walter Act. In a recent article,’* Mr. J. B. Matthews, a recognized authority on 
Communist subversive activity, refers to the questioning of a witness by the Senate 
Subcommittee on Internal Security, on June 23, 1954, regarding the Communist 
origin of the now-exposed National Committee to Repeal the McCarran Acts. He 
states that the witness, who invoked the fifth amendment of our Constitution in re- 
fusing to answer questions concerning the Communist origin of the NCRMA, was 
the Communist Party’s top commissar in the field of immigration. This does not 
mean, of course, that all who criticize the McCarran-Walter Act are Communists, 
or even Communist sympathizers, but it should cause patriotic Americans who have 
no political axe to grind to ponder before they join any movement to attack the law. 


Use of Unfilled Quotas 


Some foreign countries, notably those with large quotas, are not filling their 
annual allotments, On the other hand, some of the smaller quotas of other countries 
are not only filled annually, but are oversubscribed for many years to come by 
thousands of prospective immigrants registered on quota waiting lists at American 
consular offices abroad. These prospective immigrants and their agents, advocates, 
or sympathizers in the United States look covetously upon the unfilled portions of 
the quotas of other countries and contend that the national-origins quota system 
has failed, has not accomplished its purpose, and is out of balance because we are not 
actually receiving immigrants annually in the precise proportions envisaged under 
it. What they really object to is the fact that the McCarran-Walter Act has not 
changed the provisions of the old laws requiring a strict compartmentalization of the 
quotas, 

An immigration quota is not, of course, a guarantee that the United States will 
actually receive any specific number of immigrants in any year from any quota 
country. A quota is a ceiling—not a floor—on the annual volume of immigrants 
chargeable to a quota country. If the overflow of immigrants from oversubscribed 
quotas were permitted to utilize the unfilled portions of undersubscribed quotas, 
this would not bring the national-origins system into proportionate balance, but, on 
the contrary, would further unbalance it. However, the advocates of such use of the 
unused portions of quotas are probably not really interested in matters of balance 
anyway. 

The fact is that the national-origins system has not failed. Congress did not 
attempt to freeze or stabilize the ethnic composition of our people at the 1920 census 
level. Such an attempt would have required permanent fixation not only of per- 
missible immigration, but also of actual immigration each year, as well as a similar 
control over the emigration and the birth and mortality rates of each national- 
origins group—a ridiculous undertaking for anyone to attribute to the national 


legislature. If, indeed, it had been the intention of Congress even to guarantee that 


* The American Mercury, Oct. 1955 
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we would actually receive annual immigration in a certain proportionate volume, 
the largest quota would have been designated as the “key quota,” and all other 
quotas would have been usable only concurrently and at the same proportionate 
rate of utilization as the “key quota.” 

Congress knew in 1924, when the national-origins quota system was originally 
introduced, that some of the quotas might not be filled in some years. Congress 
knows today that some quotas are not annually filled. However, Congress has 
taken no step toward bringing the quotas into a proportionate balance so far as 
immigrants actually arriving are concerned. On the contrary, in abandoning the 
theoretical world quota of 150,000 annually, Congress removed the ceiling over the 
world’s quotas, a step in the direction of a readjustment of our national origins or a 
revision of the quotas to conform to present proportions of our various foreign 
national-origins groups. 

It is estimated that if the census of 1950 were substituted for that of 1920, 
the German quota might be increased from 25,814 to more than 50,000 annually, 
while the quota for Great Britain and Northern Ireland might be increased 
to more than 100,000 annually. As these two quotas are not being filled today, 
it is not likely that their enlargement would increase the volume of immigration 
under them. Increases accruing to the smaller quotas, on the other hand, would 
probably largely be used. The result would, thus, be an increase in the volume 
of actually arriving immigrants but in greater disproportion to our various for 
eign national-origins groups than at present. In fact, the truth is that in filling 
their quotas every year, while some of the larger quotas are not filled, the smaller 
quota countries today are actually enjoying a greater proportionate volume of immi 
gration than if all quotas were filled annually. 

The use of the unfilled portions of quotas which some critics advocate would 
necessitate the creation of a “jackpot” into which the unfilled portions of all quotas 
would be deposited, to be withdrawn by immigrants chargeable to oversubscribed 
quotas. “Jackpot bills” have been introduced in Congress year after year, but 
substantial support has never been mustered for such a diversion of unused quota 
numbers. Even the proponents do not agree among themselves on a method of 
dividing the “jackpot.” And the executive branch of the Government historically 
has taken the position that if Congress should desire to make use of the unfilled 
portions of quotas under a “jackpot” plan, a statutory method of dividing the 
“jackpot” should be enacted, as it would be an invidious task, indeed, for any ad 
ministrative officer to attempt such distribution. 

On the question of administrative feasibility, it should be noted that the extent 
to which any quota is unfilled cannot be determined until the end of the quota year, 
when it would obviously be too late to use the unfilled portion in that year. Con- 
sequently, if any of the unused portions of quotas are to be utilized, it would seem 
to be administratively necessary that this be done in a subsequent year or years. If, 


during such year or years, any portion of the accumulated “jackpot” were unused, 
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this might be added to the currently unfilled portions of the quotas for use in a 
subsequent year or years, and the snow-balling process that would develop could 
create an administrative monstrosity that no rational executive officer would be 
willing to attempt to manage. The budgetary and personnel planning for such a 
program alone would require a crystal ball of omniscient prophetic vision to de- 
termine when and where the shifting and fluctuating demand for operating funds 
and personnel would be required from month to month, to say nothing of day to 
day. 

These are some of the reasons why every Congress has frowned upon the unused- 
quota “jackpot bills” and has favored the enactment of special legislation from time 
to time, along the lines of the Displaced Persons Act of 1948, as amended,’® and the 
Refugee Relief Act of 1953."° 


Other Possible Quota Systems 


Some critics advocate the complete abandonment of the national-origins quota 
system and the institution of an entirely new system. As charges have been made 
that the small-quota countries are objects of discrimination, it seems obvious that 
if such charges are to be obviated, no country should be given a quota smaller than 
that of any other country—but no one seems to advocate such a system of numerically 


equal quotas for all countries of the world. Perhaps the critics desire only to dis- 
criminate against other countries, on the theory that the national-origins system 
discriminates against the wrong ones. In any event, they are stuck with their own 
label of discrimination and can only remove it by advocating a system of numerically 
equal quotas for all countries. 

It would, of course, be possible to fix each country’s quota in proportion to its 
population among all other foreign countries, and, thus, the countries with the 
larger populations would be allocated the larger quotas. Aside from a possible re- 
currence of the charges of discrimination heard today, however, such a system 
would mean that the United States had relinquished its control over the quotas and 
surrendered them to the shifting tides and vicissitudes of foreign populations. It 
would also mean that the United States had, at last, been inveigled into undertaking, 
unwisely, the Herculean task of draining off the excess populations of some foreign 
countries without having within its power any means of preventing a continuous 
state of overpopulation in those countries. While the United States may bear 
some share of responsibility for the dislocation of populations resulting from con- 
ditions growing out of World War II, in which we were involved, in no sense can 
it be held responsible for the overpopulation of foreign countries resulting from high 
birth rates; and no foreseeable Congress is likely to enact any laws predicated upon 
the assumption of such responsibility. 

It would also be possible to apportion each country’s quota in accordance with 


** 62 Srar. 1009 (1948), as amended, 50 App. U. S. C. §§ 1951-63 (1952). 
*© 67 Star. 400 (1953), 50 App. U. S. C. A. § 1971 (1955 Supp.). 
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the proportionate demand in that country to the world demand for the privilege 
of immigrating into the United States. Here again, however, the United States 
would be surrendering its control over the quotas in favor of foreign migratory 
pressures and perhaps a sky-rocketing demand, real or fictitious, in each foreign coun 
try. Even if we could develop means of verifying the demand in each country, the 
basic defects of such a system would remain. 

Some critics also urge that we play the role of the Good Samaritan and use out 
immigration quotas to relieve the excess-population problems of foreign countries. 
Notwithstanding the fact that we are spending billions of dollars to provide aid and 
relief in such countries, they would have us bring the objects of our charity to this 
country. But what did the Good Samaritan do? According to the Biblical story, 
as told by Jesus to St. Luke, a man had gone from Jerusalem to Jericho, where he 
fell among thieves, who stripped him of his raiment, wounded him, and departed, 
leaving him half-dead on a roadside. A priest and a Levite saw him there, but 
they passed him by, on the other side of the road. Then came the Good Samaritan. 
But let St. Luke finish the story in his own words :"* 

But a certain Samaritan, as he journeyed, came where he was; and when he saw him, 
he had compassion on him, 

And went to him, and bound up his wounds, pouring in oil and wine, and set him on 
his beast, and brought him to an inn, and took care of him. 

And on the morrow when he departed, he took out two pence, and gave them to the 
host, and said unto him; and whatsover thou spendest more, when I come again, I will 
repay thee. 


It should be noted that St. Luke does not say the Good Samaritan took the 
poor man home with him, but rather “brought him to an inn.” With respect to 
the aid and relief rendered by the Good Samaritan, the taxpayers of the United States 
are matching it, dollar for dollar, in foreign aid today, Moreover, we have wel 
comed to this country 237,790 immigrants, quota and nonquota, in the year 1955, 
and some countries did not use one-third of their quotas. 

There are, of course, other possible quota systems that could be adopted by the 
United States. In fact, the national-origins system is not the first, but rather the 
third system adopted by Congress. Under the first, introduced in the Act of May 
19, 1921,'* each country’s quota was fixed at three per cent of the number of people 
born in that country and residing in the United States according to the census of 
1910. The use of the census of 1910, however, excluded from consideration the 


great volume of immigration immediately prior to the outbreak of World War I. 
An average of more than one million immigrants annually came to the United 
States during the five-year period, 1910 to 1914, inclusive, the total for that short 
period being 5,174,701. And the term “United States,” as used in the 1921 Act, 
included most of our territories and outlying possessions, while most of the new im 
migrants settled in the continental United States. 


'T The Gospel of St. Luke 10:33-35 Act of May 19, 1921, c. 8, 42 Stat 
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The second quota system introduced in section 11(a) of the Act of 1924,’ was 
designed for temporary use—only until the national-origins quotas could be com- 
puted—amd was, therefore, operative only between 1924 and 1929. Under it, the 
quota of each foréign country was fixed at two per cent of the number of people 
born in that country and residing in the continental United States under the census 
of 1890. 

Congress had become dissatisfied with the idea of basing quotas upon the number 
of our residents born in a foreign country, however, as place of birth is not neces- 
sarily determinative of nationality or ethnic background. Greeks born in Turkey 
for example, were counted in computing the quota for Turkey, and not the quota 
of Greece. Similarly, a Lithuanian resident of the United States born in Germany 
helped swell the quota for Germany rather than that of his own mother country. 
Moreover, the use of the 1890 census excluded from consideration the 18,218,761 im- 
migrants who arrived in the United States between that year and 1920. In the early 
1920's, too, Congress was besieged, as it is to a much lesser degree today, with 
individuals and organizations representing various foreign national-origin groups, 
demanding changes in our immigration laws. 

Careful study led Congress to the conclusion that, while it would not be possible 
to satisfy all groups, essential justice could be done among them by making foreign 
national-origins groups, as a whole, instead of merely the foreign-born among them, 
the basis of quota allocations. As the question of enacting this national-origins quota 
system was approaching a decision in Congress, an editorial was published in the 
New York Times, in which it was stated :*° 


In formulating a permanent policy two considerations are of prime importance. The 
first is that the country has the right to say who shall and who shall not come in. It is 
not for any foreign country to determine our immigration policy. The second is that the 
basis of restriction must be chosen with a view not to the interest of any group or groups 
in this country, whether racial or religious, but rather with a view to the country’s best 
interests as a whole. The great test is assimilability. Will the newcomers fit into the 
American life readily? Is their culture sufficiently akin to our own to make it possible 
for them easily to take their place among us? There is no question of “superior” or 
“inferior” races, or of “Nordics,” or of prejudice, or of racial egotism. Certain groups not 
only do not fuse easily, but consistently endeavor to keep alive their racial distinctions 
when they settle among us. They perpetuate the “hyphen” which is but another way of 
saying that they seek to create foreign blocs in our midst. 

A policy must be formed without discriminating unfairly against any given groups, 
but at the same time with regard to the interests only of the whole and not of any special 
part. 


In reaching the Solomonic solution of basing the quotas upon the national—not 


racial—origins of our people, Congress was undoubtedly cognizant of the fact that a 


combination of the larger national-origins groups naturally included a majority of 
our voters, an element no Congress is likely to ignore. 


'* Act of May 26, 1924, c. 190, § 11(a), 43 STAT. 159. 
"°N YY. Times, March 1, 1924, p. 12, cols, 2-3 
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Report of the Truman Commission 

On September 4, 1952, President Truman created, by an Executive Order,”' a 
Commission on Immigration and Naturalization, which purported to make, in less 
than four months, a study of our immigration, deportation, nationality, and nat- 
uralization laws and policies, filing its report on January 1, 1953.°* As the Com 
mission consumed the first two months of its life in becoming organized and holding 
hearings of testimony of witnesses largely comprising persons who were opposed 
to our immigraion laws, and as most of the fourth (last) month was used in writing 


its report, it had scarcely more than the intervening third month left for devotion 
to its primary task, which was to make a study of the laws and policies developed 


during our entire history. 

In uttter disregard of the current polls of public opinion, reflected in Congress 
by the recent enactment of the McCarran-Walter Act over the veto of President 
Truman, this Commission filed a report which, with some amplification, followed 
the pattern of his veto message. It recommended that the national-origins quota 
system, which had just won a notable victory over the same arguments advanced in 
Congress, be abolished in its entirety. However, the Commission was unable to 
devise a substitute’ system and contented itself with a recommendation that another 
commission, of permanent character, be created to supersede the Secretary of State 
and the Attorney General in the administration of our immigration laws and to 
make a triennial distribution of the authorized annual volume of quota immigra- 
tion, which would be called a blanket quota. Such distribution, the Commission 
said, should be made without regard to national origin, race, creed, or color, but 
bearing in mind such factors as asylum, reunion of families, needs in the United 
States, general immigration, and “needs in the free world.”** 

While the precise meaning of some of the terms suggested is not clear, such as 
the distinction between race and color in an ethnological or anthropological sense, 
and whether needs in the United States would be embraced within the term “needs 
in the free world” or whether the United States was not regarded by the Commission 
as a part of the free world, the Commission apparently believed that such ambigui 
ties could be resolved by the proposed new commission. The Commission, however, 
succeeded in arousing less public sentiment against the McCarran-Walter Act than 
against its own report. In an editorial reflecting public reaction, The Saturday 
Evening Post stated:*' 

The center objective of this assault is the “national-origins” quota system, which has 
been used for the past quarter century as the formula for determining the distribution of 


immigrants among the various countries of origin. The national-origins quota is supposed 
to be discriminatory, based on “racism” and a threat to peaceful relations with other 
*' Exec. Order No. 10392 ( F. R. 1 » (Supp. 1952) 
*? PaysipeNT’s CoMM'N ON IMMIGRATION AND NaTuRALtzation, Witom W WALL Wercome (1954) 


(195 
91d. at 263-64 


* The Saturday Evening Post 





3g2 Law AND CoNTEMPORARY ProsBLeMs 


countries. In place of this system, which bases quotas on the numbers of each nationality 
already in this country, the critics, as represented by Truman’s last-minute Commission on 
Immigration and Naturalization, favor a blanket quota. The Commission then tries to 
figure out how to divide up the blanket quota among all the people who want to get in, 
without offending anybody. It cites “right of asylum” and “unity of families” and “relief 
of over-population” as guides to policy. A “board” would decide who gets in and who 
doesn’t. 

It is easy to see what would happen. The racial group with the best public-relations 
setup and the tightest squeeze on politicians would win all the arguments. The next 
thing you knew, the countries which had been discriminated against by all this “non- 
discrimination” would be filing diplomatic protests, and a matter which has long been 
handled easily and automatically by the national-origins standard would be an issue in 
every election from Perk’s Corners to the U.S.A. as a whole. As the Battimore Sun 
[January 3, 1953, p. 8] aptly remarked in discussing the proposal, “It would be like 
assigning the location of gasoline stations to the City Council.” 

But aside from the impracticability of the proposed substitutes for it, the national- 
origins system seems to us to represent pretty well the views of the average American 
on how new arrivals should be distributed among the various emigrating nations. Some 
people would like to see more Swedes and fewer Scotsmen admitted, but there is no 
universal demand for upsetting the present proportion of ethnic groups in our population. 
There is no demand to throw away a workable slide rule like the natipnal-origins system 
in favor of a series of dog fights. 

Nor is there any sentiment in favor of accepting the idea of the Truman Commission 
that immigration to this country should be determined less by the needs and capacities of 
this country than by the desires of other people to come here. For example, we cannot 
substantially relieve over-population by admitting 150,000 people a year to the United 
States. Much as we might wish to do so for humanitarian reasons, we cannot destroy 
our immigration standards to take care of people who are a surplus elsewhere. Americans 
are usually eager to accept displaced persons in emergency situations, but that does not 
mean that we can permit our permanent immigration policy to be decided primarily by 
tragedies and misfortunes elsewhere. To accept such a theory would be to Balkanize 
ourselves without materially benefiting anybody else. 


It seems fairly certain that unless every foreign country’s quota is computed upon 
the basis of a public, definite, and identical mathematical formula, so that all coun- 
tries may know in advance what their quotas, as well as the quotas of other countries, 
will be from year to year, the Government of the United States may be deluged 
with both foreign and domestic complaints and charges of graft, corruption, undue 


influence, national bias or prejudice, special favoritism, and perhaps even national 


animosity. The flood of diplomatic protests alone could seriously interfere with the 
normal conduct of our foreign relations. Moreover, the internal strife which could 
be created by some justifiably dissatisfied foreign national-origins groups in the 
United States could well disrupt our national unity, and, thus, one of the prime ob- 
jectives of the Kremlin for many years would, at last, be accomplished. 


Subquotas for Colonies 
The McCarran-Walter Act established a limitation upon the use by colonial 
possessions of the quotas of their governing countries. No colony may now use 
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more than 100 quota numbers annually from the quota of its governing country.”° 
Under the old law, there was no limitation, for example, upon the use of the British 
quota of 65,361 annually by eligible immigrants from the British colonial possessions, 
which include the Bahamas, Barbados, British Guiana, British Honduras, Cyprus, 
Hong Kong, Jamaica, the Leeward Islands, Malta, Trinidad, and the Windward 
Islands, each of which now has a subquota of 100 annually. The self-governing 
countries of the British Commonwealth of Nations, such as Australia, India, New 
Zealand, and the Union of South Africa, and such independent countries as Egypt, 
Iran, Iraq, Israel, and the Philippines were already limited by the old law to mini- 
mum quotas of 100 annually. Under the McCarran-Walter Act, no colonial pos 
session has access to a larger quota than that of any independent country of the 
world. The mere statement of this fact indicates the inherent equities in it, although 
it has been subjected to considerable attack. 

Critics contend that the establishment of subquotas constituted an act of racial 
discrimination against the people of the British Crown Colony of Jamaica, which 
no longer has unlimited access to the annual British quota of 65,361. However, 
a similar charge has not been made with respect to the other British colonies, such 
as Cyprus and Malta, to which the subquota system also applies. Furthermore, the 
facts are that the British national-origins group among our people reflected in the 
national-origins mirror in 1920 was not substantially of British colonial origin, but 
rather consisted largely of people who originated in the British Isles. The subquotas 
now available to the British colonies total 1,100 annually and are not inequitable 
when viewed in the proper light of the proportionate reflection of British colonials in 
our national-origins mirror. The fact is that Congress has dealt generously with 
the colonial possessions of all countries. If they had been allotted subquotas in true 
proportion to their actual reflection in the national-origins mirror, they would not 
have been entitled to a quota of even 100 immigrants annually. 


Quotas for Asian Countries 
The McCarran-Walter Act established quotas for the peoples of all Asian 
countries and, for the first time in our history, authorized quota immigration and 
naturalization in the United States for all aliens of Asian birth or Asian ancestry.”” 
The act abolished the Asiatic barred zone specified in the Act of February 5, 1917,"" 
which barred from immigration into the United States the indigenous natives there 


of, with few exceptions. The act created a new Asia-Pacific triangle of eligibility for 


quota immigrants born therein or belonging to races indigenous thereto.”* The 


Asia-Pacific triangle itself was allotted a quota of 100 annually,*” which is now 
available to quota immigrants of Asian ancestry not properly chargeable to the 


2°66 Star. 176, 8 U. S. C. § 1152 (1952) 

*°66 Srar. 175, 8 U. S. C. § 1151 (1952). 

*7 Act of Feb. 5, 1917, ¢. 29, § 3, 39 Starv. $75 
*°66 Srar. 176, 8 U. S.C. § 1152 (1952) 

** Ihid. 
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quota of any of the twenty-one countries within the triangle, each of which has a 
quota of at least 100. 

Under the national-origins system, the countries of Asia were in a position similar 
to that of many colonies of European countries with respect to the computation of 
their quotas. If they had been allocated quotas in true proportion to their reflection 
in our national-origins mirror, some of them might not have been entitled to a quota 
of even one full number annually and, thus, could have sent us only one immigrant 
at intervals of several years. However, Congress was again generous in dealing with 
Asians under the McCarran-Walter Act by taking into consideration the fact that 
most of the peoples of Asia had been denied the privileges of quota immigration 
and naturalization in the United States throughout our previous history and, conse- 
quently, could not be expected to make a large reflection in our national-origins 
mirror, They were, therefore, exempted from the necessity of making any reflection 
at all, 

As a counterbalance to a possibly disproportionate volume of Asian j::nigration, 
however, Congress provided that guvote immigrants attributable by birth or ancestry 
to one or more countries in the triangle should generally be charged to the quota 
of a country within the triangle, or to the quota of the triangle.” The act has 
been criticized, accordingly, because it did not grant to individuals of Asian ancestry 
the privilege of migrating under the quotas of European countries if they were 
born in such countries, or grant them nonquota status if they were natives of the 
independent countries of the western hemisphere. However, it was considered 
that if the thousands of people of Asian ancestry born in the quota countries of 
Europe were given access to such quotas, and if the 600,000 people of Asian ancestry 
born in the nonquota countries of the western hemisphere were granted the privilege 
of immigrating into the United States without numerical limitation, too drastic a 
change could result in the ethnic composition of the population of the United States, 
because the peoples of Asia would be deriving immigration privileges not only in 
great disproportion to their largest possible reflection in the national-origins mirror, 
but in even greater disproportion to the privileges granted any other of our foreign 


national-origins groups. 
Il 
NonIMMIGRANT Foreicn Visirors 


There has been some criticism of the control of the admission of nonimmigrant 
foreign visitors to the United States under the McCarran-Walter Act. While it 


may be difficult to ascertain whether the criticism is attributable to some defect in 
the law, or to the manner in which it is administered, or to other causes, a considera- 
tion of the nature of the complaints and a brief history and analysis of the law should 


develop some indication as to where the fault lies. 
From time to time, complaint is heard that some distinguished foreigner, world- 


ao lhid. 
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renowned in the arts or sciences, has been caught in the web of the McCarran 
Walter Act and either has been barred from coming to the United States or is 
experiencing difficulty in obtaining a visitor's permit. Due recognition must, how- 
ever, be given to the fact that some of these complaints have been unwarranted with 
respect to either the law or the manner in which it was administered. Some people, 
unfortunately, have a tendency to exaggerate their own importance, especially as 
international travellers, and may artificially enlarge the alleged embarrassment 
suffered at the hands of an overworked travel-control officer, whose courtesy and 
demeanor may perhaps have left something to be desired even if there were provoca 
tions by a weary and irritable traveller. 

There is also extant a school of thought which seems to hold that we are living in 
one small world, where international boundaries are not real, but are intangible 
figments of an outmoded capitalistic imagination; that our immigration laws and 
travel regulations are imaginary or fictitious barriers erected by the bourgeoisie to 
harass the proletariat. 

And last, but by no means the least dissatisfied, is the critic who begs the 
question by asking why all the travel controls are necessary when most of the people 
travelling on the same vessel or plane with him are really very nice persons on 
legitimate business or pleasure. He, of course, is unaware of the numbers of would 
be travellers who have been restrained because they are international crooks, con- 
fidence men, gangsters, illicit traffickers in narcotics, white-slave traffickers, persons 
with a dangerous contagious disease, potential assassins of public officials, espionage 
agents, or saboteurs. Outnumbering all of these classes, so far as the United States 
is concerned, are those who are unable to obtain immigrant visas because of quali- 
tative or quantitative restrictions and who seek to enter the United States in the 
guise of nonimmigrant foreign visitors. 

No informed person has advocated that aliens be exempted from our immigration 
laws merely because some person or organization has invited them to come to the 
United States, or because of their exceptional attainments in the fields of art or 
science, or because it is possible to travel faster today than in the past. The essence 
of the complaints seems to be that some means should be developed for expediting 
the admission of bona fide nonimmigrant foreign visitors. If the McCarran-Walter 
Act is an insurmountable obstacle to this end, it should, of course, be suitably 
amended; but if the basis for the complaints lies elsewhere it should constitute no 
adverse reflection on the existing law. 

Prior to the enactment of the McCarran-Walter Act, the laws governing the 
travel of nonimmigrant foreign visitors to the United States were in a deplorably 
chaotic state. American consular officers were without authority to refuse nonimmi 


grant passport visas to aliens whom they knew to be subject to exclusion under our 


immigration laws upon arrival at a port of entry in the United States. Transporta 
tion lines were subjected to heavy fines and other penalties for bringing such aliens 
to our ports of entry, even when the aliens were in possession of valid nonimmigrant 
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passport visas issued by an American consular officer abroad. This unusual state of 
the law stemmed from the fact that qualitative restrictions had been enacted long 
before documentary and procedural requirements were imposed, and the two phases 
of our statutory immigration laws had never been brought into practical coalescence. 

The Act of February 5, 1917 contained a long list of excludable classes of aliens, 
but no distinction was drawn between immigrants and nonimmigrants. Section 
3 of the act did, however, contain a number of provisos, the ninth of which permitted 
the Attorney General to authorize the temporary admission of an otherwise ex- 
cludable alien.*" 

Passport visas were first required of all aliens by a Joint Order issued by the 
Secretary of State and the Secretary of Labor on July 26, 1917.52 However, the 
authority of American consular officers to withhold passport visas was limited to 
considerations of public safety, which constituted the basis for the Joint Order, and 
did not extend to all of the classes of aliens excludable under the 1917 Act, the 
theory apparently being that such aliens should be permitted to proceed to a port 
of entry where they would be subject to detention until:‘the Attorney General could 
determine whether he would authorize their temporary admission under the ninth 
proviso. The Act of May 22, 1918** and the President’s Proclamation** and Execu- 
tive Order® issued pursuant thereto, in essence, merely confirmed and gave statutory 
authority for the issuance of the Joint Order; and the Act of March 2, 1921%° ex- 
tended the authority into peace time, without substantive change. 

Section 30 of the Alien Registration Act of 1940%7 constituted the first direct statu- 
tory requirement of visas for nonimmigrants, but conferred no new authority to 
refuse such visas, except in the case of an alien who refused to be fingerprinted. 
The Act of June 20, 1941"° prohibited American consular officers from issuing a visa 
of any kind to an alien whose admission would endanger the public safety, but this 
was only a statutory confirmation of the authority originally conferred upon Ameri- 
can consular officers by the Joint Order of 1917. The Act of June 21, 1941 authorized 
the President to prohibit the issuance of permits to enter—visas of all kinds—to 
aliens whose admission would be prejudicial to the interests of the United States, 
but this was not considered sufficient authority for American consular officers to 
refuse passport visas to all classes of aliens who would be subject to exclusion under 
the 1917 Act upon arrival at a port of entry. 

Up to the date of the enactment of the McCarran-Walter Act, then, American 
consular officers were required to issue passport visas to bona fide nonimmigrant 


** Act of Feb. 5, 1917, c. 29, 39 Star. 875. 

"U.S. Dep'r or Justice, ImmMicRATION AND Narionatity Laws 1042-45 (1953). 

** Act of May 22, 1918, c. 81, 40 STAT. 550. 

** Proclamation No. 1473, Aug. 8, 1918, U. S. Dep'’r or Justice, op. cit. supra note 32, at 1046-49. 
*° Exec, Order No, 2932, Aug. 8, 1918, id. at 1050-63 

** Act of Mar. 2, 1921, c. 113, 41 STAT. 1205, 1217 (1921). 

*7 54 Srar. 673 (1940), 8 U. S.C. § 451 (1952). 

"® ss Srat. 252 (1941), 22 U. S. C. § 228 (1952). 

«ss Star. 252 (1941), 22 U. S.C. §§ 223-26 (1952). 
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aliens and permit them to proceed to our ports of entry where the Attorney General 
could determine whether to admit them under the ninth proviso. 

The transportation lines contended before Congress, when the McCarran-Walter 
Act was under consideration, that they should not be subjected to heavy fines and 
other penalties, such as detention expenses and refund of passage money, for bringing 
excludable aliens to our ports of entry when such aliens were in possession of valid 
nonimmigrant visas issued by an American consular officer. Nor were the immigra- 
tion authorities at our ports of entry satisfied with the state of the law, under which 
they were repeatedly placed in the difficult or embarrassing position of having to 
exclude an alien with a valid nonimmigrant visa or to prevail upon the Attorney 
General to exercise his discretionary authority and authorize them to admit the 
alien temporarily under the ninth proviso, which was usually accompanied by the 
requirement of a bond to be posted by the alien to guarantee his departure from 
the United States upon the expiration of the period for which he might be admitted. 

Consider, too, the plight of the aliens who were issued nonimmigrant passport 
visas by American consular officers abroad, who were required to warn the aliens 
of the possibility of their exclusion at a port of entry; the long and often expensive 
journey made by the aliens to a port of entry in the United States; the long periods 
of detention at such ports until a determination could be made as to whether they 
should be admitted or excluded; and the long journey back home after having been 
excluded and deported from the United States. 

The history of the period from 1917 to the effective date of the McCarran-Walter 
Act of December 24, 1952 is replete with the cases of aliens who arrived at our 
ports of entry with valid consular visas and were detained until an order of exclusion 
and deportation could be entered against them. A vast immigration detention sta- 
tion was maintained at Ellis Island in the harbor of New York, as well as at other 
ports of entry. Since the enactment of the McCarran-Walter Act, however, the Im- 
migration and Naturalization Service has disposed of Ellis Island. Seldom do we 
hear of nonimmigrant foreign visitors being detained at our ports of entry. Such 
detentions, when necessary, now occur in foreign countries, where the ineligible 
aliens make their application to our consular officers for visas. Under the McCarran- 
Walter Act, the transportation lines and the aliens themselves are able to place 
greater reliance upon the validity of a nonimmigrant passport visa issued by an 
American consular officer, because such officers now have the necessary authority to 
withhold the issuance of such visas from inadmissible aliens, either as immigrants 
or as nonimmigrants. It is possible, of course, for an American consular officer to 
err in the issuance of a visa to an excludable alien, or events may transpire after 
a visa is issued which may render the alien excludable; but such possibilities reflect 
no deficiency in the law. 

The McCarran-Walter Act also relaxed some of the excluding provisions of the 
earlier law with respect to nonimmigrant aliens.“ Consider the case of an illiterate 


*° 66 Srar. 182; 8 U. S. C. § 1182 (1952) 
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alien, for example. He may be a bona fide nonimmigrant coming to the United 
States on a temporary visit with relatives or friends, or to attend a wedding, or a 
funeral, Although still excludable as an immigrant because of illiteracy, the Mc- 
Carran-Walter Act abolished illiteracy as a ground for the exclusion of nonimmi- 
grants. Other grounds for the exclusion of immigrants were also repealed by the 
McCarran-Walter Act with respect to bona fide nonimmigrants. 

Under the McCarran-Walter Act, the Attorney General still retains authority 
to authorize the temporary admission of an excludable nonimmigrant, except in two 
classes of dangerous subversives. An excludable nonimmigrant alien, thus, may still 
be able to obtain a passport visa at an American consular office abroad after his 
case has been submitted to the Attorney General and the Attorney General has 
indicated that he will authorize the alien’s temporary admission at a port of entry.” 
In the cases of distinguished foreign visitors, it is, of course, to be regretted that they 
must be detained abroad until the Attorney General agrees to authorize their ad- 
mission at a port of entry notwithstanding some ground which may exist for their 
exclusion. The alternative, however, of returning to the old practice of detaining 
them at our ports of entry upon their arrival after a long journey to the United 
States and subjecting the transportation lines to heavy fines and other penalties for 
bringing them to our ports hardly seems to be a desirable one. 

Perhaps too much concern should not be aroused by the fact that an American 
consular officer may require a longer period of time to issue a nonimmigrant visa 
than is required by a foreign consular officer in the United States to issue a visa 
to an American citizen who desires to travel abroad. Comparatively little pre-visa 
screening of American citizens is performed by foreign consular officers in the 
United States, not only because their countries are anxious to obtain travel dollars, 
but principally because foreign governments, in various degrees, exercise over foreign 
visitors within their territories an internal police-state control such as we have never 
known, and certainly do not desire, in the United States. A longer period of time 


may be required, particularly for an excludable alien, to obtain a visa for the 
United States; but after he arrives in this country and is admitted for a temporary 
visit, he is practically as free as any citizen to travel from place to place and engage 
in normal activities in this country without being subjected to the onerous harass- 


ments of an internal police-state control. 

No honest defender of the McCarran-Walter Act would be so bold as to assert 
that it is a perfect law. Far from it. However, it is undoubtedly a vast improve- 
ment over the old laws, and it was the only viable alternative to such laws at the 
time of its enactment. As time goes on, the operation of the law will be studied 
by the Joint Committee of the Senate and the House of Representatives on Immigra- 
tion and Nationality Policy, which was established under the act for that purpose.” 
As amendments are shown to be desirable or necessary, they will undoubtedly be 


** thid 
** 66 Srar. 274, 8 U.S. C. § 1106 (1952). 
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made by Congress. No one desires unduly to restrict, harass, or burden legitimate 
nonimmigrant foreign visitors, and yet, the United States, as one of the last great 
bulwarks of freedom in the world, can ill afford to adopt a policy so lax with respect 
to nonimmigrants that our national security would be jeopardized and the institu- 
tions and qualities which have made our country so attractive to the peoples of all 
countries of the world, both as immigrants whom we welcome to a new life in a 
new world and as friendly foreign visitors whom we delight in entertaining, would 


no longer exist. 


IV 
Review or Consutar Decisions 

Some critics of the McCarran-Walter Act cite, as one of its shortcomings, the 
absence of provision for an administrative or a quasi-judicial review of the decisions 
of American consular officers abroad in connection with the applications made to 
them for visas. No statute of the United States has ever specifically provided for 
such a review. This does not mean however, that the decisions of our consular 
officers are not reviewed or that aliens may have their applications for visas re- 
jected without recourse from the whim, caprice, or otherwise arbitrary action of 
an Amercan consular officer. The Secretary of State at Washintgon exercises super- 
visory and administrative jurisdiction over the Foreign Service of the United States in 
all of its functions, which embraces the duties and responsibilities of American consu 
lar officers in visa cases. This supervision or administration is complete, and its effec- 
tiveness is not limited by any formal rules of evidence and procedure. And no Secre- 
tary of State has been willing to tolerate any incompetency or inefficiency on the part 
of American consular officers in the performance of their duties in visa cases. While 
the Secretary of State may not substitute his opinion for the decision of the consular 
officer, he has never failed to bring about a reversal of the consular decision, when he 
is convinced that it was wrong, by pointing out to the consular officer the error of 
fact, law, or procedure involved. If a responsible consular officer should arbitrarily 
refuse to change his decision, the Secretary of State may, in exercising his super- 
visory authority and administrative jurisdiction over the Foreign Service of the 
United States, transfer the officer from his post to other work or have him removed 
entirely from the Service upon the basis of appropriate charges of inefficiency and 


incompetency. No appellate or review board could possibly exercise a more effective 


jurisdiction. 

The establishment of a Board of Review of Consular Decisions, with a formal 
procedure for handling cases under specific statutory jurisdiction, would tend to 
relieve the Secretary of State and his subordinate officers in the Department of State 
at Washington of the heavy burden they have carried for many years in their 
informal review of consular decisions in visa cases. Their task, as well as that of 
the consular officers, would undoubtedly be much lighter if they could merely refer 
all complaints to such a Board. Moreover, the creation of such a Board would 
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bring a financial windfall to the lawyers and other practitioners before it. The 
aliens concerned, however, would be in no better position than they are today. It 
could be much worse, unless the Secretary of State should proceed to review the 
unfavorable decisions in which the Board had erred, which authority he would be 
compelled to exercise, as he does today, if miscarriages of justice were to be avoided. 
Furthermore, while it may be possible for Congress to create an administrative or 
quasi-judicial tribunal in the United States to review the decisions of American con- 
sular officers on applications for visas made by aliens residing in foreign countries, 
and, therefore, outside the jurisdiction of our courts, without conferring upon our 
courts any jurisdiction to review the decisions of the board—thus preventing possibly 
hundreds of thousands of visa cases from coming before our courts and clogging 
their dockets for many years to come—there is no certainty that the Supreme Court 
of the United States would long recognize the board as having the dignity and 
authority of a court of last resort. 

Another consideration is this: As the admission of aliens into the United States 
involves a privilege and not an inherent or an abstract right, and as aliens applying 
for visas in foreign countries are outside the jurisdiction of the United States and 
may go unpunished for crimes committed in connection with such applications, it 
may be desirable to limit access to our administrative and judicial tribunals to those 
who are within our jurisdiction, leaving visa cases to the devices of international 
law or possible treaties granting Americans reciprocal access to foreign tribunals. 


V 


CONCLUSION 

There are other complaints regarding the McCarran-Walter Act that are so 
obviously unjustified that no space has been devoted to them, as it was intended 
to deal only with the criticism which, prima facie, may seem to the uninformed 
to be meritorious. Perhaps there will always be two schools of extremist thought 
in the United States on the subject of immigration. However, between the ex- 
tremely retrictionist view, which would bar all aliens, and the opposite, but equally 
extreme, antirestrictionist philosophy, which would abolish all restrictions, there must 
be a large middle ground upon which unprejudiced and patriotic citizens may stand. 
In keeping our doors ajar to worthy aliens and preventing the unworthy from 
approaching them, we are not only holding aloft the beacon light of liberty and 
refuge for the unjustly oppressed, but, by the God-given right of our fathers who 
came here before us and built a nation with freedom and justice for all, we shall 


preserve it. 








THE PROSPECTS FOR IMMIGRATION 
AMENDMENTS 


Harry N. Rosenrietp* 


Tue Issues 
The perhaps overly ambitious task that this article undertakes is a definition and 
assessment of some of the more significant factors militating for or against revision 
of our immigration laws. For this purpose, it will be helpful initially to recognize 
that there are at least three kinds or levels of issues involved: 


1.General Policy Issues 

These are the broad questions of domestic and international policy, such as: 

a. The general tone of the law. Should the “mood” of Congress’ regard aliens 
as desirable additions to our body politic and social, as people who do not seek to 
subvert our institutions? Or should the tone be suspicious of aliens as “riff-raff,” 
regarding immigration as perhaps a necessary but certainly a dangerous evil? 

b. The number of aliens to be admitted annually. How should we determine 
our national capacity to absorb immigrants? Should this number be fixed by statute, 
or should it be subject to periodic nonstatutory adjustment in the national interest? 

c. The method of selection. Should immigrants be selected without regard to 
their individual merit, solely in terms of the accident of their birthplace or national 
origin? Or should they be chosen on the basis of their own potential contribution 


to our national life? 


2. Specific Policy Issues 
These issues are of a somewhat more technical character, such as grounds for 
excluding or deporting aliens; bases for determining security considerations; and 


procedural rights of aliens, 


3. Technical Issues 
The McCarran-Walter Act” is a long and complex law. Many questions relating 
to it are of a technical and administrative character, involving correction, clarifica 


tion, simplification, and tightening or loosening up of unworkable provisions. Such 


amendments are especially important because of the law's defective draftsmanship.* 


* A.B. 1931, College of the City of New York; LL.B. 1934, Columbia University; J.$.D. 1942, 
New York University. Member of the New York and District of Columbia bars; practicing attorney, 
Washington, D. C. Member, United States Displaced Persons Commission, 1948-52; Executive Director, 
President’s Commission on Immigration and Naturalization, 1952-53. Contributor to legal and other 
periodicals. 

* Cf. Universal Camera Corp. v. NLRB, 340 U. S. 474, 487 (1951). 

* The Immigration and Nationality Act of 1952, 66 Sratr. 163, 8 U.S.C. §§ 1101-503 (1952). 

*“The Attorney General pointed out that, from the standpoint of effective administration, the Im- 
migration and Nationality Act of 1952 requires amendment and clarification, and further that a number 
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In the light of these issues, this article will address itself to the following 
questions : 

1. Whether: will there be any amendments to the 1952 Immigration Act? 

2. How: in what form will they come about—through a frontal attack on the 
present law or through piecemeal amendments? 

3- What: what will such amendments, if any, provide? 

4. When: what is the likely timetable for any possible amendments? 


Tue Partisan Poxrrica, Front 

Immigration is a political issue, since it is decided within a political orbit, the 
Congress of the United States. This is as it should be, since all such basic national 
issues are political in this sense. But today, immigration seems no longer to be a 
partisan issue, because views on immigration cross political lines. There is major 
significance in this change from immigration as a partisan issue to immigration as a 
nonpartisan political issue. 

In recent year, the strongest support for liberalizing amendments on the general 
policy issues seems to have come from Democratic former President Truman* and 
from the northern wing of the Democratic Party—albeit some of the most vigorous 
restrictionists are from the Democratic Deep South. In the House, over 45 per cent 
of the Democrats, but only 12 per cent of the Republicans, voted to sustain Presi- 
dent Truman’s veto of the McCarran-Walter Bill; and similarly, in the Senate, 
41 per cent of the Democrats but only 20 per cent of the Republicans, supported the 
president's action.” Thus, while both parties exhibited split personalities on this 
issue, the major congressional support for this legislation, percentage-wise, appears 
to have come from Republicans. 

On the other hand, however, President Eisenhower has sent to Congress a spe- 
cial message on immigration,® proposing substantial ameliorations of the national- 
origins system, although not its abandonment, as had been proposed by Senator 
Lehman and a group of senators.’ But the Republican Party, as will be seen below, 
has boasted that the national-origins system was originated as a Republican policy, 
and the normally Republican Midwest has traditionally been as much opposed to 
substantial amendments of the present immigration policy as the Democratic South. 





of the sections are ambiguous and otherwise defective.” Presinent’s CommM’N ON IMMIGRATION AND 
Narurauizarion, Wiom We SHact Wercome 18 (1953). 

*See his scathing veto of the McCarran-Walter Bill. H. R. Doc. No. 520, 82d Cong., 2d Sess. 
(1952). 

*In the House of Representatives, the veto was overridden by a vote of 278 to 113. Among those 
voting to override, 171 were Republicans and 107 were Democrats; only go Democrats and 23 Re- 
publicans voted to sustain the veto. In the Senate, the vote was 57 to 26, with 32 Republicans and 25 
Democrats voting to override; only 18 Democrats and 8 Republicans voted to sustain the veto. 8 Conc. 
Q. Autmanac 180, 184-85 (1952); see also Telford Taylor, Letter to the Editor, N. Y. Times, March 20, 
1956, p. 22, col. 7. 

*H. R. Doc. No. 329, 84th Cong., 2d Sess. (1956). See also 102 Conc. Rec. 2061 (daily ed. Feb. 
8, 1956). 

"S. 1206, 84th Cong., 1st Sess. (1955). For a résumé of this bill, see 101 Cone. Rec. 2094 ef 
seq. (1955). 
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There is much point, then, to the observation that congressional atutudes and 
voting records on immigration stem more from geographical than political affilia- 
tions.” This would seem further to be borne out by the fact that immigration policy 
has long been recognized as a divisive issue within both the Democratic and Re- 
publican Parties. Thus, for example, fifty years ago, Speaker Cannon was opposed 
to any airing of the immigration question because it was likely to divide the Re- 


publican Party politically.’ 


Party Platforms 

A review of political platforms during presidential elections of the last 100 years 
discloses a violent swing from an early liberal and favorable attitude, to a long period 
of restrictive desire to limit immigration, a period from which we have just begun 
to emerge. 

The Democratic Party's platform of 1856 condemned “a political crusade 
against . . . foreign born.”"° Then, silence prevailed in its platforms until 1876, 
when there began a long period of planks calling for restriction on Oriental im- 
migration or on immigration in general, except for the 1928 platform, which branded 
provisions separating families as “inhumane.”"? A 1948 plank, however, condemned 
as discriminatory the Displaced Persons Act of 1948,'* enacted by a Republican 
Congress; and in 1952, for the first time since 1856, the Democratic platform pledged 
the party to liberalized general immigration legislation, by urging “continuing re 
vision of our immigration and naturalization laws to do away with any unjust 
and unfair practices against national groups.” 

The Republicans had no platform statement on immigration until their third 
convention, in 1864, when Abraham Lincoln helped to draft the plank which stated 


that “foreign immigration . . . should be fostered and encouraged by a liberal and 


just policy.”'* This encouragement was restated in the 1868 and 1872 platforms, 


but from then until the present, there has been no similar Republican plank for 
a liberal immigration policy. Their pleas for restriction, instead, have roughly 
paralleled those of the Democrats. In the 1932 platform, the Republicans boasted 
that “the restriction of immigration is a Republican policy. Our party formulated 


and enacted into law the quota system... .”"'® And although the 194% platform 


"See Schwartz, Immigration Policies: 1955, 29 Current Hisrory 267, 268% (1955) 

* See Hearings before the President's Commission on Immigration and Naturalization, 42d Cong, 

Sess. 1841 (1952). 

*° Georce D. Ex.is, PLarrorms or THe Two Great Porrricat Parties, 1856-1920, at 7 (1926) 

*? Leroy Branpon, PLarrorms or THE Two Great Potrricat Parties, 1856-1928, at 307 (1936) 

1262 Srar. 1009, 50 App. U.S.C, §§. 1951-63 (1952). 

Fart Rockwoop, PLarrormMs or THe Two Grear Potrrical Parrivs, SUPPLEMENT 1952, at 9 
(1952). 

Eis, op. cit. supra note 10, at 23 

* Wittiam Grav, PLarrorms or THE Two Great Powrrica, Parties, 1932-1948, at 354 (1950) 
President Coolidge had, in fact, urged the enactment of restrictive legislation. See H. R. Doe. No. 1, 
68th Cong., 1st Sess. (1923). 
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took credit for the enactment of the Displaced Persons Act,’® nothing on the sub- 
ject appeared in the 1952 platform. 


The Current Political Line-Up 

Historically, therefore, neither party has stood for a liberal immigration policy. 
Where do the parties stand today? President Truman’s veto laid out the lines for 
the so-called liberal wing of the Democratic Party and for its national party posi- 
tion. He pointed to “the crying need for reform in the field of immigration.” 
Of the quota system, he said that its “greatest vice . . . is that it discriminates, de- 
liberately and intentionally, against many of the peoples of the world.” He bluntly 
charged that “the basis of this quota system was false and unworthy in 1924. It 
is even worse now.” Truman urged Congress to take immediate remedial action 
on a wide front of policy issues as well as technical and administrative defects.’? 

The major legislative efforts to prevent enactment of the McCarran-Walter Bill 
and to crystallize opposition to it, moreover, were largely Democratic in origin and 
effort, led by Senator Herbert H. Lehman, of New York, with assistance, however, 
by both Democrats and Republicans. Furthermore, the senate Democratic majority 
leader, Lyndon Johnson, of Texas, has included the following pledge within his 
thirteen-point action program for congressional action in 1956: “Amendments to the 
immigration and naturalization laws to insure that they are fair and just”;'® and he 
has continued to urge action.’® 

Among the candidates for the 1956 Democratic presidential nomination, as well, 
Adlai Stevenson has described the racist assumption of the national-origins system 
as “preposterous,” and has called attention to the recommendations of the President’s 
Commission on Immigration and Naturalization of 1953, as well as to other spe- 
cific proposals for amendment.” “The worst thing about the law is the national 


origins quota system of selecting immigrants,” he has said.** Senator Estes Ke- 
|.24 


fauver signed the minority report which opposed the McCarran-Walter Bil 
And Governor Harriman, too, has openly and forcefully attacked the present law.” 
Also of significant political import is the fact that the Democratic National Chair- 
man, Paul M. Butler, has unequivocally repudiated the national-origins system.” 

What of the Republicans? As a candidate in 1952, General Eisenhower directly 
attacked both the national-origins system and the McCarran-Walter Act. On Octo- 


ber 21, 1952, he said:*° 


™ See Grar, op. cit. supra note 15, at 440. 

"Op. cit. supra note 4, at 1, 3, 4. President Truman had attacked the national-origins quota 
system earlier, in his message of March 24, 1952, proposing a special emergency program to follow after 
termination of the displaced persons program. See H. R. Doc, No. 400, 82d Cong., 2d Sess. (1952). 

13 Cona. Q. 1260 (1955) 

* See e. g., Chamber of Commerce of the U. S., Legislative Daily, April 13, 1956, p. 2. 

*"°N, Y. Times, Feb. 26, 1956, p. 64, cols. 3-8. 

* 102 Cona, Rec. 80-81 (daily ed. Jan. 5, 1956) 

**S. Rep. No. 1137, 82d Cong., 2d Sess. pt. 2 (1952). 

** See 101 Conc. Ruc. A2469 (daily ed, April 14, 1955). 

** thid, ** 101 Cone. Rec. 10769 et. seq. (daily ed. July 30, 1955) 
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No man’s race or creed or color should count against him in his economic or civil or 
other rights. Only second-class Americanism tolerates second-class citizenship. Its time 
to get rid of what remains of both, and that includes rewriting the unfair provisions of 
the McCarran Immigration Act. 


On October 29, 1952, he said: “We need to rewrite the unfair provisions of the 
McCarran Immigration Act to get the bigotry out of it.“ On October 16, 1952, 
he said :*7 

. . we must strike from our statute books any legislation concerning immigration that 


implies the blasphemy against democracy that only certain groups of Europeans are 
welcome on American shores. 


And as President, his first State of the Union Message said :** 


Existing legislation contains injustices. It does, in fact, discriminate. ... I am therefore 
requesting the Congress to review this legislation and to enact a statute which will at 
one and the same time guard our legitimate national interests and be faithful to our 
basic ideas of freedom and fairness to all. 


In his special message to Congress, on February &, 1956, the President, as has 
already been noted, did not recommend abandonment of the national-origins sys- 
tem.” While that issue was being studied as he recommended, however, he urged 
’ Although it appears to 


Congress to set up a system of pooling unused quotas.” 
compromise with the national-origins philosophy, this proposal, in fact, funda- 


mentally discards its principles. In addition, the President has asked for an increase 
in the number of aliens to be admitted from 154,657 to approximately 220,000 an 
nually, with a special quota of 5,000 to be admitted without regard to national 
origins. The President also has proposed technical amendments."’ This program 


2 


has been introduced into both houses of Congress. 


Vice-President Nixon, too, who voted for the McCarran-Walter Bill, pledged 
himself, in the 1952 campaign, to the rewriting of that act without bigotry.” 


A vital change, therefore, seems to have taken place in the last four years in the 
status of the immigration issue. From a somewhat partisan, relatively localized issue, 
it appears to have become a nonpartisan national issue. From the partisan jockeying 
of 1952 there seems to have developed substantial agreement by both major parties 
in 1956 that the basic features of the McCarran-Walter Act need thoroughgoing 


** thid. 

*7 See Corsi, Let's Talk About Immigration, The Reporter, June 2, 1955, pp. 22, 26 

**H. R. Doc, No. 75, 83d Cong., 1st. Sess. 13 (1953). 

*° See note 6 supra, See also N. Y. Times, May 25, 1956, p. 1, col. 1. 

*° For a Democratic bill on pooling quotas, see S. 1315, 84th Cong., 1st Sess. (1955). 

"The President's fourth proposal, on judicial review, is a limitation on a recent Supreme Court 
holding in Shaughnessy v. Pedreiro, 349 U. S. 48 (1955). 

** See S. 3167-3170; H. R. 9180-9183, 84th Cong., 2d Sess. (1956). For a resumé, see 102 Cone. 
Rec. 2142 et seq. (daily ed. Feb. 9, 1956). 

** See Wasserman, The Immigration and Nationality Act of 1952—Our New Alien and Sedition Law, 
27 Temp. L. Q. 62 mn. § (1953). 
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changes. Revision of the immigration law has finally achieved political maturity as 
a national issue. 

If further proof is necessary of the nonpartisan character of the issue, it can be 
seen in connection with the inaugural dinner, of April 9, 1956, of the National Com- 
mittee on Immigration and Citizenship, an educational organization whose purpose 
is “to carry on a program of education aimed at bringing the widest possible study 
and evaluation of our immigration and citizenship policies.”"** The Committee's 
first principle is that “the allocation of immigration visas should be free from any 
implication of superiority between peoples because of race, nationality, or religion.”*° 
The meeting was addressed by Republican Governor Knight, of California, and 
Democratic Governor Muskie, of Maine, and received greetings from some twenty 
other governors in support of its aims. Although one of its principal founders is 
Democratic Senator Lehman, the Committee received the following message from 
President Eisenhower :*° 
Please extend my greetings to all attending the April ninth inaugural dinner of the 
National Committee on Immigration and Citizenship. It is gratifying to learn of the 


Committee's program to inform the American people about our nation’s immigration and 
citizenship policies. All of you have my best wishes for success in this undertaking. 


The present political balance, thus, seems to have assumed this posture: 

1. The very top leaders of both political parties have put themselves squarely 
on record in favor of substantial and basic amendments to the McCarran-Walter 
Act. 

2. The Democratic Party’s leaders have taken a more liberal and positive posi- 
tion on the general policy issues by urging outright repeal of the national-origins 
system. As a political party, the Democrats have also taken an early lead by adopting 
a liberalization platform plank. 

3. The Republican Party has been more cautious and has not had a platform 
plank in recent years, although in view of President Eisenhower's special message, 
it is reasonable to assume that its 1956 platform will contain a plank urging liberali- 
zation of our immigration laws. As a party, the Republicans now have captured 
the initiative from the Democrats. 

4. The issue is more largely geographic than partisan political, and both parties 
have splits within their own ranks on the basic policy. 

5. For the first time in 100 years, both political parties will, in all likelihood, have 


party platforms urging substantial liberalization of our immigration laws. 


6. Immigration has emerged from its role as a partisan question and has become 


"* National Committee on Immigration and Citizenship, Program Announcement, Inaugural Dinner, 
New York City, April 9, 1956. 

*° ProvisionaAL NATIONAL COMMITTEE ON IMMIGRATION AND Crrizensiip, A STATEMENT OF PRINCIPLES 
AND AN OuTLINE or StrucTURE AND PROGRAM 1 (1955). 

*° See Press Release, Apri! 9, 1956 
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a nonpartisan political issue,*’ with differences being more in the nature of “how 
much” rather than “whether.” This is not to say that there have not been differences 
between the two major parties on the subject;** the important development is, how- 
ever, that both political parties now seem to be committed to substantial liberaliza 


tion of the immigration law. 


Tue Rote or Presipentr 

The President is one of the only two public officials (the other being the Vice 
President) who are elected by all the people of the United States. He represents 
all of the people, not those of any particular geographic, economic, cultural, ethnic, 
or other constituency. Historically, he has been the only vehicle for expressing the 
national, rather than regional or local, aspirations and policies of the American 
people. 

In American immigration history, the President has represented traditional 
American liberal policy, defending American ideals and humanitarianism against 
periodic congressional onslaughts. For example, bills for a literacy test, designed to 
restrict immigration,”® were vetoed by three Presidents: Cleveland in 1897, Taft in 
1913, and Wilson in 1915, all of whom objected that literacy was not a fit test of 
the character of a prospective immigrant.” Wilson also observed that it was a 
violation of basic American traditions of welcome;* his veto, however, was over 
ridden by Congress.” Truman’s veto was in this same presidential tradition. Later, 
in the 1952 campaign, he charged that “the whole statute breathes prejudice against 
the foreign born alien and naturalized citizens alike,” and that the law was “un 
fair and un-American.” 

Prior to President Eisenhower’s special message to Congress, The Christian Cen 


tury editorialized that any successful effort to amend the present law will require 


“President Eisenhower to throw himself actively and decisively behind the effort 
to amend.”** To this end, sending up his special message was a necessary first step, 
but it is not, in itself, sufficient. President Eisenhower has enormous prestige and 
influence with the people and the Congress, and, as president, he cannot sidestep his 
role as a “Leader of Legislation.”*° The effective use of all his prestige and power in 


®™ See testimony of Senator Lehman, Hearings before Subcommittee on Immigration and Naturaliza 
tion of the Senate Committee on the Judiciary, 84th Cong., 2d Sess. 2 Transcript 115 (unpublished 
1955). 

** See Lefever, The Protestant Nonpolitical Approach to Politics, 48 Crmistian Scnotan 90, 97 (1955). 

** See S, Rep. No. 290, 54th Cong., 1st Sess. 22-23 (1895); S. Rev. No. 355, 63d Cong., ad Sess. 2 
(1913); Commo’r or Immicration, Reporr 23 (1923) 

*° See W. S. Bernarp ano Orners, AMERICAN IMMIGRATION Poticy—A Reappraisat 14 (1950) 

** See H. R. Doc. No. 1527, 63d Cong., 3d Sess. (1914); H. R. Doe. No. 2003, 64th Cong., 1st 
Sess. (1915). « 

** Such vetoes were in an earlier tradition tracing back to Madison's denunciation of the Alien and 
Sedition Acts. See Madison's Report on the Virginia Resolutions, 4 Jonarnan Extior, Consrrrunionar 
Depates 554 (1937). 

** Wasserman, supra note 33, at 62. 

“too Curisrian Century 1419 (1955). 

*" Cf. Rossiter, The Presidents and the Presidency, 7 Amenican Herrrace 28% (1956) 
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dealing with Congress will be necessary if present efforts to modify the immigration 
law are to succeed;** half-hearted, inactive, or disinterested support by the President 
may well doom even the most vigorously-pressed efforts of others. 


Tue ConcressionaL Picture 

Congressional machinery dealing with immigration matters (control over the 
Judiciary Committees) is in the hands of powerful and determined supporters of 
the present law, who often make personal attacks upon the law’s opponents and 
impugn their patriotism and loyalty.“’ The prospects for amendment were brighter 
until recently.” Senator Harley M. Kilgore, of West Virginia, who had succeeded 
Senator Pat McCarran to the chairmanship of the Senate Judiciary Committee, had 
been one of the leaders in the successful bipartisan fight to amend the Displaced 
Persons Act of 1948." He later signed the minority report to the McCarran-Walter 
Bill, and co-sponsored a substitute for it.’ On assuming the committee chairman- 
ship, he started hearing on basic immigration policy, but he died before they were 
concluded. 

The Senate Judiciary Committee chairmanship has now passed, by seniority, to 
Senator James O, Eastland, of Mississippi. Here is an example of what the phi- 
losopher Morris RK. Cohen called the role of accident in history®’ and of individuals 
in the course of history.°* With Senator Eastland’s chairmanship and the resulting 
staff changes, the pendulum has swung back; vigorous and resourceful defenders 
of the McCarran-Walter Act are again in the driver's seat in the Senate. 

The Senate Judiciary Committee is composed of fifteen members, of whom 
eight are Democratic. Not a single Democrat on this vitally important committee 
comes from a state north of the Mason and Dixon line, except for Senator O'Ma- 
honey, of Wyoming; not one of its Democratic members comes from the northern 
states deeply interested and concerned with liberal immigration laws. By and large, 
restrictionist sentiment is found largely in the areas of greatest ethnic homogeneity,” 
principally in the states dominated by the rural point of view.°* Therefore, this pre- 


** See Nationa. Councu. or CHurcues or Curistr, THe Crurcn’s Rerucees: A New Loox 15 


(1952). 
- Siena to this issue-begging proclivity is taken by a Jesuit magazine: “This Review has fought 
the McCarran-Walter bill, and has reported various expressions of Catholic opposition. " $8 
Amumnica 390 (1953). 

**See American Federation of International Institutes, National Newsletter, April 17, 1956, p. 11. 

“Some of the story of how Senator Kilgore accomplished this task is told in S. K. Bartey & H, D. 
Samurt, Conoress ar Work 236-67 (1953). 

*°S. 2343, Bad Cong., 1st Sess, (1951). 

®*' See Morais R. Conen, Tue Meaninc or Human Hisrory go (1947); see also L. C. Rosenfield, 
Morris R. Cohen's “Philosophy of History,” in Procerpincs ov THe Tentu INTERNATIONAL CONGRESS OF 
PurLosopny 995, 997 (1949). 

** Sce ConEN, op. cit. supra note §1, Cc. 7. 

®* See AMERICAN Jewistt ComMiTrer, AMERICANIZING Our IMMIGRATION Law 80 ef seq. (Felix S. 
Cohen ed. 1949). 

**To some extent, a dent in this historic pattern has been caused by the systematic resettlement 
distribution of displaced persons, under the Displaced Persons Act, throughout all parts of the United 
States. See Disptacep Persons Comm'n, THe DP Story 248 ef seq. (1952). Even Senator Eastland, 
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dominance of Southerners on the Democratic side of the Judiciary Committee would 
seem to have a deterrent effect on the likelihood of liberalizing amendments. 

On the Republican side, the chairman of the Judiciary Committee during the 
last Republican-controlled Senate was Senator William Langer, of North Dakota, 
who also signed the minority report against the McCarran-Walter Bill, and is a 
co-sponsor of the Lehman Bill to abolish the national-origins system. However, 
Senator Arthur V. Watkins, of Utah, is the ranking Republican member of the 
immigration subcommittee. His views on national origins were expressed during 
the senate subcommittee hearings in late 1955: “I still think there must be some 
merit to at least basically those principles upon which the law has been passed.””® 

In the House, Emanuel Celler, of New York, Chairman of the Judiciary Com 
mittee, is a strong opponent of the McCarran-Walter Act and the sponsor of legis 
lation identical with the Lehman Bill.%* However, the Judiciary Committee, as a 
whole, has a history of being more sympathetic, on immigration matters, to the lead 
of Francis E. Walter, of Easton, Pennsylvania, chairman of the immigration sub 
committee and a co-sponsor of the present law. The ranking Republican on the 
House Judiciary Committee is Kenneth B. Keating, of Rochester, New York, who 
voted to sustain President Truman's veto and has introduced President Eisenhower's 


immigration program.” 


Tue Arrirupe oF THE AMERICAN PEOPLE 


Congress passed the McCarran-Walter Bill and then overrode the President's 
8 } 


veto by a two-thirds vote of each house of the Congress. Does that represent the 
attitude of the American people? 

There is substantial reason, based on reliable evidence, to believe that the McCar- 
ran-Walter Act does not represent the views of the informed people in the United 
States. A switch of only two votes in the Senate or eighteen votes in the House 
would have defeated the bill in the vote on the President’s veto. And even this 
narrow margin was not really representative of the full Congress. Senator Lehman 
has said that there were “sufficient votes to sustain the President’s veto if we could 
have gotten our people there. We were forced to bring this thing to a vote.”™ The 
veto was overridden through clever parliamentary maneuvering that took ad 
vantage of absences of senators from the floor.” 

There is positive and persuasive proof that informed public opinion is opposed 
to the McCarran-Walter Act. In the fall of 1952, President Truman appointed a 


an arch opponent of liberalizing immigration amendments, has personally sponsored refugees for his 
own plantation, under the Refugee Relief Act of 1953, 67 Srar. 400, 50 App. U.S.C. § 1971 (Supp 
1955). See American Federation of International Institutes, supra note 48, at 12. 

°° Hearings, supra note 37, at 1 Transcript 39. 

°° H. R. 4430, 84th Cong., rst Sess. (1955). 

"TH. R. 9180-9183, 84th Cong., 2d Sess. (1956). Senator Watkins introduced the same program, 

3167-3170, 84th Cang., 2d Sess. (1956). 

"* Hearings, supra note 37, at 2 Transcript 146. 

**Sce Wasserman, supra note 33, at 62 n. 2. 
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nonpartisan” Commission on Immigration and Naturalization to study and report 
on the subject.’ This Commission did what the Judiciary Committees did not do 
it sought the grass-roots views of the American people at the local level. The 
Commission held thirty sessions of public hearings in eleven major cities spread 
across the nation from the Atlantic to the Pacific oceans. Defenders of the McCar- 
ran-Walter Act are fond of pointing to their product’s long period of gestation. 
Their public hearings were held in Washington, and only ninety-four statements 
and witnesses were heard. In the President’s Commission’s hearings, on the other 
hand, every shade of opinion, pro and con, from every walk of life, and from every 
kind of representative organization was solicited and heard; the Commission heard 
634 witnesses or statements, representing 1,000 or so persons and organizations. 
These were the most extensive public hearings on immigration in some forty years; 
the record of the Commission’s hearings took 2,089 pages of small type to print.®” 
Out of this extraordinary public outpouring of representative public opinion, 
the real attitude of the American people can be discerned. What did the Presi- 
dent’s Commission find? Its report, Whom We Shall Welcome, says: 
The Commission was surprised to learn of the widespread and rather determined oppo- 
sition to the act of 1952. This is all the more amazing in light of its recent passage over 
the President's veto... . The dominant theme of those who appeared to testify or file 
statements was criticism of the act of 1952. Some objected to specific aspects, but most 
witnesses opposed the basic theories of the new law. 


The Commission found that one of the major recurrent suggestions was that the 


national-origins system should be abolished.” 


It is not difficult to interpret this seeming incongruity between Congress’ over- 
riding the President's veto in June 1952 and the representative expression of the 
views of the American people themselves in September and October 1952, when the 
Commission's hearings were held. The American people did not know what was 
in their immigration law. In particular, the national-origins system was originally 
enacted through what amounted to a sneak play on the Congress itself as well as 
on the American people, and there is very considerable mystery as to the system’s 
development.” In the early twenties, the major effort to enact restrictive immigra- 
tion legislation was through the literacy test, not national origins. The national- 
origins proposal “seemed to come in as an afterthought without any major public 
discussion,”“’ Congress had no major discussion of the national-origins system; 

® See Editorial, Washington Post and Times Herald, July 12, 1955, p. 22, col. 1. 

"The Commission was established by Executive Order No. 19392, Sept. 4, 1952, 17 Feo. Reo. 


Bo61 (1952). 
** Hearings, supra note 9 
** Paysipent'’s COMM'N ON IMMIGRATION AND NATURALIZATION, Op. cit. supra note 3, at 


Truman formally submitted this report to Congress, Jan. 13, 1953, and urged “earnest and prompt 
consideration” of its conclusions. 99 Cono. Rec. 376 (1953). 
** See Parsipent’s Comm'n ON IMMIGRATION AND NATURALIZATION, Op. cit. supra note 3, at 7. 
"© See id. at 87-88. 
"Id. at 87 


7. President 
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although the debate on the 1924 Immigration Act took some 500 pages of the Con- 
gressional Record, only 14 were devoted to a consideration of the national-origins 
system, and only a small minority of Congress even participated in that sparse 
discussion. It was passed without a roll-cali in the Senate, after having been voted 
down several times in the House;®’ it was enacted on the basis of a conference 
report which did not discuss the matter and after debate, almost none of which 
was devoted to the national-origins system.” 


Gallup Poll 
In June 1955, three years after the enactment of the present law, a Gallup Poll® 

found that “a majority of Americans are not familiar with the controversial Me- 
Carran-Walter Act.” The Poll asked those persons who were familiar with the 
law: “From what you know, do you think there should or should not be changes 
made in the McCarran-Walter Act?” The replies were as follows: 

Should be changed 53% 

Should not 15% 

No opinion 32%, 


Thus, without overestimating the accuracy of any poll in the representation of popu 

lar opinion, it would seem that a substantial majority of the informed American 

people not only do not approve of the Immigration and Nationality Act, but actu 

ally want Congress to change it. What kind of change do they want? The pollsters 

asked the following question of the fifty-three per cent who wanted change: “Do 

you think this act should be made more strict or more liberal?” The answers were: 
More liberal 68°/, 


More strict 26° 
No opinion 6% 


This evidence seems to show that neither the McCarran-Walter Act nor the 
national-origins system in any sense reflect the wishes or attitudes of the American 
people. On the contrary, a substantial preponderance of informed American public 


opinion seems to be opposed to the McCarran-Walter Act and wants it liberalized. 


Orcanizep Pusiic Opinion 


Are laws passed by Congress the expression of a knowable public interest, based upon 
felicitous compromise and ethical awareness? Or are they the morbid distilation left by 
armies of pressure groups who clash blindly in the night? ... These questions . . . will 


not be settled in our time, if ever, but no one indiivdual can afford to leave them 
hanging.” 

*' See H. R. Rep. No. 1365, 82d Cong., 2d Sess. 22 (1952). 

"* See Hearings, supra note 9, at 309-10. 

** Hearings before the Subcommittee of the Sendte Committee on the Judiciary on S. 1794, S. ast}, 
and S. 2419, 84th Cong., ist Sess. 245 (1955). Se¢ also 101 Cone. Rec. 10789 et. seq. (daily ed. July 
30, 1955). 

7 BatLey & SAMUEL, Op. cif. supra note 49, at 2 
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Group pressures have exercised enormous influence upon our immigration laws. 
At the time of the enactment of the 1952 Act, these pressures came almost wholly 
from its supporters, Other articles in this symposium will discuss and evaluate 
some of the motivations for such advocacy, such as xenophobia, fear of subversion, 
economic uncertainty, and satisfaction with our existent ethnic composition. One 
thing is clear, however; that the groups who opposed the McCarran-Walter Bill 
did not awaken, until too late, to what was taking place. The opponents of the 
1952 Bill were either asleep at the switch, too poorly organized, or completely pre- 
occupied with administrative and other responsibilities, especially in connection with 
the then-being-completed displaced persons program. 

Among the major pressure groups which have vigorously supported the present 
restrictive immigration law are the American Legion,”’ the DAR,” the Junior Order 
of United American Mechanics, and specially organized pressure™ or fringe” 
groups of one kind or another. A constant theme of the proponents of the law is 
an attack on the patriotism of the law’s opponents.” 

“The widespread and rather determined opposition to the act of 1952” which 
was found by the President's Commission on Immigration and Naturalization’ 


had been largely dormant during congressional consideration of the McCarran- 
Walter Bill. It was partly awakened by the determined stand taken by a small 
group of senators who sought to argue the issues of basic policy, only to be rebuffed 
by Senator McCarran and the proponents of the bill, who refused to discuss the 
merits or policy involved.” President Truman's veto message brought the issue 


out in the open, 

The General Board of the National Council of Churches of Christ in the 
United States of America asked President Truman to appoint a Commission to 
study the matter. In August 1952, within two months of the enactment of the 
1952 law, a proposal to this same effect, the creation of a Commission to study the 
basic assumptions of our immigration law, was jointly signed by representatives 
of the Church World Service (of the National Council of Churches of Christ), the 
War Relief Services (of the National Catholic Welfare Conference), the United 
Service for New Americans (a Jewish migration agency), and the National Lutheran 
Council. And in September 1952, before the McCarran-Walter Act went into effect, 


" See Hearings, supra note 9, at 1628; Hearings, supra note 37, at 2 Transcript 339; 14 Cone. Q. 

(1956). 

"® Hearings, supra note 9, at 190, 513; 101 Cone. Rec, A5133 (daily ed. July 13, 1955). 

See Hearings, supra note 9, at 1635; 101 Conc, Rec. A3775 (daily ed. May 31, 1955). 

™ Eg., The Alliance, see Conquest via IMMicration (1956); For America, see 13 Conc. Q. 1249 
(1955); and American Coalition. See Call to Action, Nov. 25, 1955. 

7 See, eg., Crivzens ConoressionaL Commirree ro Aso.isn tHe Unirep Nations, AUXILiary TO 
Tue Cristian Narionauisr Crusape, Anotish THe Unrrep Nations: A Hanpsoox ror Parriors 29 
(n.d.); National Economic Council Letter No. 304, Feb. 1, 1953; No. 313, June 15, 1953; The Cross 
and the Flag, Feb. 1953, p. 7 (founded by Gerald L. K. Smith). 

** See, ¢.g., Matthews, Immigration—1956 Issue, The American Mercury, Oct. 1955, p. 51. 

™ Pursipent’s ComM'N ON IMMIGRATION AND NATURALIZATION, Op. cif, supra note 3, at 7. 

™ See the testimony of Senator Lehman, Hearings, supra note 37, at 2 Transcript 115 ef seq. 
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the General Convention of the Protestant Episcopal Church urged the appointment 


of a Commission “to review [among other things] our permanent immigration 


policy and its basic assumptions.”"® This was, of course, locking the barn door after 
the horse had been stolen. But these were the groups whose joint efforts had been 
responsible for the enactment of the Displaced Persons Act of 1948 and for its 
amendment in 1950." Consequently, when President Truman acceded to these re- 
quests and appointed the President’s Commission on Immigration and Naturaliza- 
tion in September 1952, these major religious—and other—groups were ready to 
testify. 

The desire of the President's Commission to hear testimony on general policy, 
unencumbered by specific technical or legalistic provisions of proposed bills, af- 
forded the American people and their representative organizations their first real 
opportunity to talk to the basic assumptions of policy underlying the immigration 
and nationality law. These representative hearings disclosed fundamental and over- 
whelming opposition to the national-origins system and to the restricted number 
authorized to be admitted.” 

A wide variety of important, representative, and powerful groups opposed the 
McCarran-Walter Act. First, there were veterans’ groups. The American Veterans’ 
Committee forthrightly opposed the national-origins quota system, among other 
features of the law."* Vigorous and generalized opposition was also expressed by 
the Catholic War Veterans™ and the Jewish War Veterans.™ 


Religious Groups 

All of the major religious faiths, through their representative organizations, have 
expressed their opposition to the McCarran-Walter Act. In the 1955 senate hear- 
ings, for example, Dr. Eugene C. Blake, President of the National Council of 
Churches of Christ, representing some 35,000,000 Protestants in America, testified :*° 


The National Council of Churches believes the quota system, as embodied in existing 
legislation, should be made more flexible. ... We believe, however, that restriction as to 
numbers should not involve discriminations, predicated upon national origins or racial 
heritage... . 


Rev. Walter W. Van Kirk, Executive Director of the Department of International 
Good Will of the National Council of Churches, had testified before the Presi 
dent’s Commission :*® 

™ Presipent’s COMM'N ON IMMIGRATION AND NATURALIZATION, Op. cif. supra note 4, at xi; National 
Council of Churches of Christ, Information Service, April 4, 1953, p. 3. 

*° See DispLacep Persons Comm'N, op. cit. supra note §4, at 293. 

*! See Presipent’s COMM'N ON IMMIGRATION AND NATURALIZATION, OP. Cif, supra note 4, at 14 

** See Hearings, supra note 9, at 1655; Hearings, supra note 47, at 4 Transcript 3448. 

"* See Hearings, supra note 9, at 1633. 

** See id. at 1649. 

** Hearings, supra note 37, at I Transcript 91 

** Hearings, supra note 9, at 1508. The “we was a delegation of ten top-level officials, including 
representatives of the Baptist World Alliance and the Presbyterian and Episcopal Churches, 

"TN. Y. Times, Nov. 11, 1955, p. 22, col. 2 
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We do feel very strongly that the law placed upon the statute books in the last session 
of the Congress {McCarran-Walter Immigration Act] is an affront to the conscience of the 
American people, We are going to work for the amendment of that legislation, and if 
we can’t get it in the next Congress we will work for it until we get it. And it is for 
the purpose of conveying to you this aroused conscience on the part of the Protestant 
and Orthodox churches of the country, primarily for that reason, that we are in your 
presence this morning. 


And at its Triennial Assembly, in November 1955, the United Church Women, a 
General Department of the National Council of Churches of Christ, adopted the 


‘ 


following resolution :” 


We urge a thorough revision of the McCarran-Walter Immigration Act of 1952 to elimi- 
nate such undemocratic practices as (1) inequalities in the quota system; (2) discrimina 
tion based on race... . 


The Department of Christian Social Relations and Local Church Activities of the 
Methodist Church adopted the following resolution on April 14, 1953: 


That we work with all urgency for the revision of the McCarran Act . . . as speedily 
as possible, Such revisions should provide for the admission of from 250,000 to 300,000 
immigrants a year, without any discrimination based on race, national origin, or sex.... 


And Methodist Bishop G. Bromley Oxnam charged that the good in the McCarran- 
Walter Act was “submerged in bad philosophy, archaic provisions and un-American 
procedures.”"* ‘The American Baptist Convention also asked for a revision so that 


the law would be “more in keeping with our democratic tradition.”” 


In January 1956, a group of Protestant and other organizations sponsored the 
publication of a pamphlet entitled The Fence, which calls the national-origins sys- 
tem “un-American” and urged revision of the law. Among the sponsors of this 
publication were the Board of Christian Education of the Presbyterian Church; the 
Church Peace Union; the Council for Social Action, Congregational Christian 
Churches; the Council on Christian Social Progress, American Baptist Convention; 
the General Department of United Church Women, National Council of Churches 
of Christ; and the Women’s Division of Christian Service of Board of Missions of 
the Methodist Church. 

The National Lutheran Council has “the firm conviction that the existing legis- 
lation has serious shortcomings.” Its resolution of February 10, 1956, calls for 


’ An earlier annual resolution asked for a 


91 


“equality of opportunity for all races.”™ 


“just and workable” nondiscriminatory substitute for the 1952 Act."' A representa- 


tive of the Missouri Synod-Lutheran Church told the President’s Commission that :*? 


"TN. Y. Times, Nov. 11, 1955, p. 22, col. 2. 

"*9 Cone. Q, ALmManac 242 (1953). 

*° Dhid. 

**’ Resolution on Immigration Legislation, adopted by National Lutheran Council at its Annual 
Mecting, Feb. 10, 1956. 

*''N. Y. Times, Feb. 6, 1953, p. 7, col. 1. 

** Parsipent’s ComM'’N ON IMMIGRATION AND NATURALIZATION, op. cit. supra note 3, at 49; Hearings, 
supra note 9, at 565. 
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Some of the things which I read in Public Law 414 [McCarran-Walter Act] seem more 
akin to the superiority complex that was spawned out of the foulness of Nazism than to 
the humanitarian attitude which our fathers taught us. 


The American Friends Service Committee has also publicly disapproved the Me- 
Carran-Walter Act.* The Church Peace Union recently stated: “The McCarran- 


Walter Act is a complete denial of our philosophical, political, economic and re- 


ligious heritage,” and is a betrayal of the principle that “all men are created equal.’””* 


Other powerful forces in the Protestant church have said that “McCarran Act 
Revision [is] a Church Priority.” Under that title, the undenominational The 
Christian Century editorialized that “a widespread church effort to revise the law 


05 


This editorial was of such importance that it 
f.%6 


should be undertaken. 
prompted an attempted rebuttal by Senator McCarran himself." A more recent edi 
torial in the same journal states: “Its basing of the selection of prospective immigra 
tion on national origins rather than on physical, mental and moral fitness, should 
be changed.”*’ 

The Catholic Church has also vigorously, and over a long period, attacked the 
national-origins quota system. Archbishop Cushing, of Boston, stated to the Presi 
dent’s Commission that:** 

The theory of national origins cannot be defended without recourse to the discredited 
and un-Christian tenets of racism. ... It is my considered opinion that the act should 
be amended to purge it of several un-Christian and un-American provisions, 


And after the report of the President's Commission appeared, the Archbishop urged 
adherence to its recommendations as a basis of an educational campaign.”” More 
recently again, he urged re-evaluation of our basic national-origins quota phi- 
losophy.’° Recently, Archbishop O’Boyle, of Washington, D. C., too, called for a 
liberalized immigration policy to admit 250,000 immigrants each year and opposed 
the continuance of the national-origins system.” 

Before the President’s Commission, the Director of the Bureau of Immigration 
of the National Catholic Welfare Conference testified that with reference to the 
assignment of quotas, the NCWC “has always regarded the policy adopted in the 
1920's as unfair, unscientific and highly discriminatory.” He cited a long list of 


** See Hearings, supra note 9, at 1522. See also statement, Immigration and Citizenship, adopted 
by the General Committee of the Friends Committee on National Legislation, Annual Meeting, Dec. 4-4, 
1955- 

** Rev. Ralph W. Sockman, President, The Church Peace Union, Letter to the Editor, N. Y. Times, 
Feb. 17, 1956, p. 22, col. 6. 

“© oo Tue Curisrian Century 275 (1953). 

** Id. at 419. 

*T3 id. at 227 (1956). 

** Hearings, supra note 9, at 313, 314; Preswpent’s Comm'n ON IMMIGRATION AND NaTURABIZATION, 

. Cit. supra note 3, at 117. 

** See Cushing, U. S. Immigration Policy, 51 Tue Catnoric Minn 464, 367 (1953) 

*°° See 101 Cone. Rec, A5531 (daily ed. July 27, 1955). 

*** See N. Y. Times, Dec. 6, 1955, p. 21, col. 3. See also 102 Cone. Rec. A1442 (daily ed. Feb. 16, 
1956). 
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official statements, starting in 1924, from representatives of this major Catholic 
body, opposing the national-origins quota system.’** Further, leading Catholic jour- 
nals have openly and aggressively attacked the McCarran-Walter Act and have 
asked for its basic amendment. Thus, 74e Commonweal said of the national-origins 
system: “Such racist notions were completely without scientific basis, of course, and 
the decades since then have given them the lie.”""* And again: “America’s immi- 
gration laws are now, and have long been, unfair. They discriminate grossly.” 
The Jesuit magazine, America, also editorialized as follows: “Purely arbitrary bar- 
riers to immigration are an offense against the moral law. . . .”! 

The Synagogue Council’ and various other representative Jewish groups'®’ 
have also urged that the McCarran-Walter Act be amended in a wide variety of 
ways, including elimination of the discriminatory national-origins system. 


Voluntary Agencies 

A relatively new force of great strength is the operating immigration agency. 
Among the major such agencies, which largely matured under the displaced persons 
program, are the Church World Service, War Relief Services, the Lutheran Re- 
settlement Service, and the United HIAS Service. The Displaced Persons Com- 
mission said that the voluntary agencies “had a leading role . . . in general relations 
with the public” and that they “served as focal points of public expression” in the 
legislative struggles of the displaced persons program. “Without the voluntary 
agencies, there never would have been a displaced persons program to begin with.”?”* 

These voluntary agencies have given a “new look” to immigration. They not 
only have the humanitarian motivations of their religious orientation, but as 
operating agencies, they are immigration experts with vast know-how, close contacts 
with representative local affiliates throughout the nation, and a vested interest in 
liberal immigration legislation. Both as adjuncts to their parent organizations and 
in their own right, the voluntary agencies are playing an exceedingly important role 
in the development of a new and liberalized public policy on immigration. 

Influential nationality groups are also a reservoir of opposition to the McCarran- 
Walter Act,’ although not all nationality groups are committed to liberalizing 


amendments.''” 


18 Hearings, supra note 9, at 1737-34 19863 THe CoMMONWEAL 295 (1955). 


* Id. at 562 (1956). 

180, America 255 (1955). See also O'Grady, Number 1 Problem: Immigration, 88 America 392 
(1953). 

*°® See Hearings, supra note 9, at 117; Hearings, supra note 37, at 2 Transcript 176. 

*°T See ror Cono. Rec. Aqo33 (daily ed. June 7, 1955); id. at A1472 (daily ed. March 7, 1955). 

°* Dispiacep Persons CoMM'N, op. cit. supra note 54, at 267, 293, 294. 

” See, eg., 101 Cone, Rec, A3611 (daily ed. May 24, 1955) (Italian); id. at A5316 (daily ed. 
July 20, 1955) (Greek); 88 America 390 (1953), and Hearings, supra note 9, at 824 (Polish); id. at 
Bia (Slovak); id. at 841 (Czech). On May 20-21, 1996, a National Convocation on Immigration and 
Naturalization was held in Washington, D, C., co-sponsored by many nationality groups, among 
others. See Washington Post & Times Herald, May 21, 1956, p. 22, col. 1-2. 

"'’ See, ¢g., Hearings, supra note 9, at 1729 (German); id. at 1729 (Japanese). But see Tanaka, 
Postscript, The Colorado Times, May 5, 1952. 
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Organized Labor 

For many years, labor was a strong advocate of restrictive immigration legisla 
tion. This situation has changed,'"' and the significance of labor's new attitude can- 
not be overestimated. Now, major labor leaders and powerful labor unions support 
and vigorously espouse fundamental liberalization of the immigration law. At 
the President's Commission’s hearings, Walter Reuther, then president of the CIO, 
strongly attacked the national-origins system.'’*? The American Federation of Labor 
also testified that the McCarran-Walter Act “falls shamefully short of the essential 
requirements of sound public policy,” and stated that an authorized entry of some 
where between 200,000 to 250,000 aliens annually would be in the national interest.!"* 
And in December 1955, at the firsts AFL-CIO Annual Convention after the two 
labor organizations merged, a resolution was adopted concerning the McCarran 
Walter Act:'"* 
Nearly three years of operation of this law have shown critical deficiencies. . . . Experi 
ence with the existing immigration quota system, in particular, has pointed up the need 


for amending the law... . 
RESOLVED, 1. We urge that McCarran-Walter Act be revised and liberalized, to re 


flect the democratic and humanitarian traditions of our country. . . . 


Victor Reuther testified before the Senate Judiciary Committee in November 
1955: “. .. we are vehemently opposed to [the national-origins system] as not being 
consistent with the best in American traditions.”"’® He explicitly rejected the racist 
assumptions underlying the national-origins system and called our present quotas 
“phony.” In labor’s judgment, he said, the admission of 250,000 aliens annually 
would not depress our wage scales, and he stated that fears to that effect were not 
well-founded. At these same 1955 congressional hearings, the AFL representative 
testified that the McCarran-Walter Act “will require substantial modification if it 


is to serve as a suitable framework for the nation’s immigration policy.”''® 


Other Groups 

Among the other powerful voices urging change of the present law are leading 
bar associations. The American Bar Association has taken vigorous exception to 
basic procedural defects and shortcomings and has urged extensive legislative amend 
ments to rectify these critical faults.’7 The Bar Association of the District of Co- 
lumbia,''* The State Bar of California,"’® and the New York County Lawyers Asso- 


11 See Starr, Labor and Immigration, 29 Current Hisrory 300 (1955). 
4 See Hearings, op. cit. supra note g, at 1620. 


™* Id. at 1607. 
* American Immigration Conference, News, April 5, 1956, p. 6. 


"°° Hearings, supra note 37, at 1 Transcript 4 ef seq. 
67d. at 46. 


™7 See g Ap. L. Bute. 7 (1955). 
™*® See Resolution of Board of Directors, Dec. 9, 1955, approving report of Subcommittee on Immi 


gration Bills. Hearings, supra note 47. This approval was preceded by a written referendum of the total 
membership of the Administrative Law Section of the Bar Association. 
™° See 30 Cauir. B. J. 322 (1955). 
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ciation,” are other examples of this growing tide of opposition among lawyers and 
bar associations to the present immigration law. 

Another developing form of organized public opinion having considerable in- 
fluence is the representative local, regional, or state group organized to study immi- 
gration and nationality problems and to bring the facts and policy issues to the 
attention of its own community. At the 1955 senate hearings, representatives of such 
responsible community-wide groups in St. Louis'*? and San Francisco’ testified 
in opposition to the national-origins system. 

In a free society, honest, open, and above-board group representation has an im- 
portant role to play in the welding of public policy. 

A democratic society, then, is one in which all interests are mobilized, organized and 


articulate, in which all are alerted to their welfare, in which all present their claims and 
take an active part in the process of group conflict, compromise and adjustment.’* 


In major degree, this “active part” has been taken, until very recently, only by the 
supporters of the McCarran-Walter Act. Both the President’s Commission and the 
Gallup Poll found a consensus opposed to that law. But that consensus of oppo- 
sition was not “alerted” and certainly was not “mobilized, organized and articulate.” 
There are signs which indicate, however, that this one-sidedness is being redressed, 
that the groups which represent the American people’s consensus of opposition to 
present immigration law may be undertaking to become more articulate, and that 
a mass movement within the American people has begun toward the development of 


a public demand for basic revision of the present immigration law. 


GENERAL PosturRE OF THE IMMIGRATION IssuE Topay 
“{S]eldom in our history have so many violent attacks been made on a Congres- 
sional action as have been made on the McCarran Act.”!** 


New Attitude 

Even among those normally regarded as defenders of the status quo, a wholly 
new attitude has developed, more conducive to open-minded willingness to amend 
the present law and to regard it as less than sacrosanct. This subtle, but extremely 
important, change in public attitude is illustrated in a letter published in a recent 
Bulletin of the District of Columbia Society of Sons of the American Revolution :'” 


We have had, in our whole history as a country, only a generation of experience with 
the quota system. Whatever the merits of the several bills now pending in Congress, to 
suggest that considering change in the present law is a violation of the spirit and history 


*8° See g Cone. Q. ALMANAC 242 (1953). 

**! See Hearings, supra note 37, at 4 Transcript 427. 

88 See id, at 432. 

*®* Carleton, Political Science and the Group Process, 54 S. ArLantic Q. 340, 347 (1955). 

*** Heckman, Our Immigration Laws, A Continuing Affront to the Administrative Procedure Act, 


41 Gro. L. J. 364 (1953). 
*°T), ©, Society of the Sons of the American Revolution, Bulletin, Jan. 1956, p. 1. 
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of our country is simply not the case. To suggest that there is something subversive about 
considering changes in the law is equally false. 


Even the DAR has witnessed this new attitude. At its 65th Continental Con- 
gress, April 1956, there was opposition on the floor to the national-origins system 
as “illogical” and “patently absurd,” protest against “blind support” of the present 
law, without time to study the resolutions, and a plea, “do not close our minds... 
to reason and enlightenment.”*”* 

Contributing to this new general attitude is the widespread realization that the 
pseudo-scientific basis for the national-origins quota system has been completely 
and thoroughly discredited.'** This has been recognized even in that stronghold 
of the McCarran-Walter Act, the Senate Judiciary Committee.'** Most of the sup- 
posed justifications for the national-origins theory'*® have been shown to be non- 
sense, if not worse. The entire scientific climate of opinion today is that the na- 
tional-origins theory is utterly without basis in demonstrable fact.’ 


New Leadership of the United States. 

Another part of the reason for this basic change in public attitude is the differ- 
ence in our national orientation between the early twenties and today.’** The na- 
tional-origins quota system was adopted by legislators who rejected the League of 
Nations, who wanted the United States to withdraw from world affairs. It was 
enacted at a time of strong undercurrents of racial and religious prejudice, most 
dangerously exemplified by the Ku Klux Klan and the development of the ideology 
of Nordic supremacy. It matured at a time of labor's fear for the future. Today, 
we have a different domestic and international situation. The United States is a 
world leader, one of the founders and strongest supporters of the United Nations. 
We have waged and won a war to defeat the Nazi theory of superior races and are 
engaged in a bitter struggle against Communism for the minds of men around 
the world. Labor’s position and our economy no longer look backward, but forward. 
The world has changed, and with it, the attitude of the American people; the 
realization has grown that the national-origins theory is a serious detriment to our 
national welfare and security. 

As a result of these new developments, revision of our immigration law has 
become an important public issue. For decades, it was not the thing to talk about; 
now, editorials appear regularly in leading newspapers around the country.’” 


126 Evening Star (Washington, D. C.), April 19, 1956, p. 1, col. 3; p. 3, col. 5; N. Y. Times, April 
20, 1956, p. 8, col. 5; 102 Cone, Rec. 6113 (daily ed. April 24, 1956). 

*87 See Presipent’s COMM'’N ON IMMIGRATION AND NATURALIZATION, Of. Cit. supra note 4, at 91-96; 
Hearings, supra note 9, at 1843 et seq.; Handlin, Discredited Doctrines of the MeCarran-Walter Act, 
Catholic Charities Rev., March 1953, p. 69. 

**® See National Council of Churches, supra note 79, at 3. 

*#° See S. Doc. No. 747, 61st Cong., 3d Sess. (1910). 

™° See Peterson, The “Scientific” Basis of our Immigration Policy, 20 Commentary 77, 80 (1955) 

**} See Presipent’s ComM’N ON IMMIGRATION AND NATURALIZATION, Op. cit. supra note 3, at 86; 
Hearings, supra note 9, at 1862. 

*8® See, ¢.g., San Francisco Call-Bulletin, 102 Cone. Rec. 1299 (daily ed. Jan. 27, 1956); N. Y. 
Journal-American, id, at A1203 (daily ed. Feb. 7, 1956). 
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Our public and private leaders have begun to realize that the present immigration 
law damages our status abroad,'** and outstanding citizens and statesmen feel it 


necessary publicly to urge fundamental changes in our law.’ 


A Political Issue. 

Revision of our immigration law has become a lively and very popular political 
issue, in presidential as well as off-year elections. After some 96 years of either 
quiescence or active restrictionism, an abrupt change occurred in 1952. President 
Truman's veto articulated the opposition which many had been feeling to the na- 
tional-origins theory and our restrictive immigration legislation. Immigration was 
an issue in the 1952 campaign,” with both Republican and Democratic presidential 
and vice-presidential candidates promising major amendments to the national-origins 
and other restrictive features of the McCarran-Walter Act. The Democratic Party’s 
1952 platform contained a basic pledge to amend the McCarran-Walter Act. The 
Democratic majority leader of the present Senate has urged immigration reform, 
the first time a senate majority leader has ever done this.'”* President Eisenhower 
has sent to Congress a special message on immigration, requesting extensive reforms 
in the law. Perhaps for the first time in our national history, 1956 will see both 
political parties with platform planks urging substantial liberalization of our immi- 
gration law. Far-reaching amendment to the McCarran-Walter Act almost certainly 
will be an important political issue in the 1956 presidential elections.’** 

The chief of the Washington Bureau of the New York Times, James Reston, 
recently said that “timidity” is the “occupational disease” of politics.* He stated, 
as a political truism, that “candidates seldom say unpopular things.” If that be so, 
advocacy of basic amendment of the McCarran-Walter Act has become not only an 
important but apparently also a popular and “safe” political issue. Politicians and 
political parties apparently must be finding an important and widespread demand 
from their constituencies for basic and extensive amendment of the McCarran- 


Walter Act. 


Congressional Awareness of Defects 


Congress itself knows that there is something radically wrong with the national- 


origins system. Congress itself discarded the national-origins system, pro tanto, 
when it enacted the Displaced Persons Act, which ignored national origins by 
“mortgaging” future quotas.”® Congress went even further when it enacted the 


8 See Presipent’s ComM'N ON IMMIGRATION AND NATURALIZATION, Op. cit. supra note 3, at 47 
et seq.; Van Kirk, 100 Conc. Rec. A4o32 (1954); testimony of Secretary of State, Hearings, supra note 
37, at 6 Transcript 566; and N. Y. Times, April 26, 1956, p. 13, col. 1. 

*** See, ¢.g., Paul Hoffman, Hearings, supra note 37, at 3 Transcript 254; and David Sarnoff, 102 
Cono. Rec. 83 (daily ed. Jan. 5, 1956). 

**® See, eg., U. S. News and World Report, Oct. 31, 1952, p. 26; Lefever, supra note 38, at 38. 

**° See statement of Senator Thomas G. Hennings, Hearings, supra 37, at 4 Transcript 249. 

** See 94 AMERICA 290 (1955). 

**N. Y. Times, April 9, 1956, p. 16, col. 1-2. 

"HL. R. 10087, 84th Cong., 2d Sess. (1956) (introduced by Mr. Walter) would eliminate quota 


“mortgages.” 
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Refugee Relief Act of 1953 which made admissions completely nonquota, without 
any reference to national origins.'*” 

The steadily increasing number of private bills, whose only purpose is to repeal 
the general immigration and nationality law in specific meritorious cases, is further 
proof of congressional awareness of the inequities and injustices caused by the Me- 
Carran-Walter Act.’ This has special significance because the proponents of the 
McCarran-Walter Act had assured that its enactment would reduce the flood of 


private immigration legislation.’ 


Administration Position 

An important aspect of immigration’s present posture is that the administration's 
machinery, through its executive departments, is openly urging extensive revisions 
of the McCarran-Walter Act. This was not so in 1952. Although President Tru- 
man vetoed the bill, his Secretary of State and his Attorney General supported it 
during the legislative process, or at least never openly opposed it'*® until after its 
enactment.'** Now, the Attorney General has publicly said that the law “needs 
drastic amendment.”’** Before the Senate Judiciary Committee, on April 13, 1956, 
the Attorney General testified :'” 


The President stated in his Message that the time has come to re-examine and revise the 
existing quota system. He pointed out that the root of the problem lies in the use of 
national origins as a basis for quotas . . . I urge the Congress to appropriate the neces 
sary funds to fully explore this dificult quota problem with a view to establishing a new, 
basic immigration policy. 


When asked at the hearing whether the President’s proposal for pooling unused 
8 pro} I & 


quotas would “transfer the cultural pattern” of immigration to southern and eastern 


Europe, the Attorney General replied: “I don’t recognize that cultural pattern,”**’ 


The Secretary of State also testified, on April 25, 1956, that revision of the Mc- 


Carran-Walter Act is “necessary and desirable in the interest of the United States.” 


He directly attacked the national-origins system :'** 


Our quota restrictions should not discriminate among persons merely on the basis of 
their national origins, nor should the restrictions discriminate unfairly against any of the 


14° 64 Srar. 400, 50 App. U.S.C. § 1971 (Supp. 1955). 

**. According to information from the Immigration and Naturalization Service, there were 2,810 
private bills in the first session of the 84th Congress, 4,797 in both sessions of the 83d, 3,669 in the 
82d, 2,811 in the 81st, 1,141 in the 8oth, and 429 in the 79th Congress. Sce also Paesipent’s Comm'n 
ON IMMIGRATION AND NATURALIZATION, Op. cit. supra note 4, at 107-8. 

#8 See, e¢.g., 98 Conc. Rec. 4307-08 (1952). 

44 See Hoskasha, Behind the McCarran Anti-Immigration Bill, The New Leader, June 9, 1952, p. 2; 
Joint Hearings on S. 716, 82d Cong., 1st Sess. 245, 280, 708, 711, 723 

*** See Hearings, supra note 9, at 1350 (Attorney General); id. at 1412 (Secretary of State). 

**® The Evening Star (Washington, D. C.), Dec. 6, 1955, p. B-2, col. 1-2. 

*** Hearings, supra note 37, at 5 Transcript 517. 

**T Ihid.; N. Y. Times, April 14, 1956, p. 37, col. 2-3. 

*** Hearings, supra note 37, at 6 Transcript 566-67; N. Y. Herald Tribune, April 26, 1956, p. 3, 
col. 4; Chamber of Commerce of the U. S., Legislative Daily, April 26, 1956, p. 152. 
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friendly nations which have an interest in common with us in the defense of the free 
world. The present system of determining quotas is offensive on both counts. 


He specifically rejected national origins as a basis of selecting immigrants:'” 


In my opinion, the national origins quota system, which draws a distinction between the 
blood of one person and the blood of another, cannot be reconciled with the fundamental 
concepts of our Declaration of Independence which, as Abraham Lincoln said, applied 
not only to this country but to all men and meant “that all should have an equal chance.” 


The Secretary of State urged Congress “to devise a system of quotas which is not 
tied to the discriminatory national origins,” and, in the meantime, to adopt the 
interim plan of pooling unused quotas, as proposed by the President.’ 

Administration willingness to “carry the ball” for amendment of the law is of 
utmost importance. Because of the situation within the Judiciary Committees, it 
will take all the prestige, power, and persuasion not only of the President and his 
White House associates, but also of the Departments of State and Justice to obtain 
liberalizing amendments, Such was the experience learned from the successful fight 
by President Truman and the Displaced Persons Commission to obtain the 1950 
amendments to the Displaced Persons Act of 1948; bowling over an adamantly dis- 
senting congressional committee chairman is no task for half-hearted people;’®? it 
demands an all-out effort by the President and his executive agencies. 


Citizen Awakening 


Although the Gallup Poll showed that the knowledgeable people in the nation 


want to have our immigration law basically amended,’ it is still probably basically 
Ld 


true, as Senator Lehman recently stated, that “...the people [as a whole] do not 


know the facts.” Archbishop Cushing, too, has said that “one of the great difficulties 


about immigration during the past thirty years has been the lack of broad citizen 
"153 


interest. 

Until the President's Commission’s hearings took the issue to grass-roots America 
in the fall of 1952, there was substantially little general knowledge about the problem 
in the country. The Displaced Persons Act of 1948 was forced to a successful vote, 
as were the 1950 amendments, because of a wave of feeling throughout the nation 
that something Aad to be done. On the other hand, a small band of determined 
men was able to get the McCarran-Walter Bill enacted in 1952 “in the half-light of 
public inattention.”"** The people simply did not know what was going on in this 
respect. General public knowledge of the immigration law and of its policy as- 
sumptions, effect, and significance is essential if the law is faithfully to reflect na- 
tional ideals. This citizen awakening has already begun. 

** Hearings, supra note 37, at 6 Transcript 567; N. Y. Times, April 26, 1956, p. 13. col. 3-4. 

°° Hearings, supra note 37, at 6 Transcript 569. 

2 Cf, Baitey & SAMUEL, op. cif. supra note 49, at 240. 

**8 See Hearings, supra note 69. See also 94 AMERICA §74 (1956). 

'** Cushing, supra note 99, at 367. 


** Handlin, The Immigration Fight Has Only Begun, 14 Commentary 1, 4 (1952). 
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A Look intro tHE Furure 
What are immediate prospects? Let us return to the questions posed at the 
outset: 


Whether 

Whether Congress will act is in the hands of the American people. If Gallup 
is correct that most Americans are unaware of the issue, but that those who are 
informed are preponderantly opposed to the present law, the answer is clear. When 
the American people become fully aware of the import of their immigration law, 
they will compel a complete and basic revision of the law and the elimination 
of the national-origins system. To accomplish this objective, however, will be no 
easy task. Responsible bipartisan co-operation and joint planning will be needed. 
In the fight to amend the Displaced Persons Act of 1948, for example, the Demo 
cratic majority leader of the Senate appeared, by invitation, before the Republican 


155 There, too, a de- 


Policy Committee in an effort to work out bipartisan plans. 
termined public opinion won its battle despite the split on policy within the party 
controlling the Congress and over the violent opposition of the opposing forces in 
control of the congressional committee structure. Then, as now, the party leader 
ship made enactment of such legislation a party “must.” Now, as then, the issue 
can probably be won with cooperation and mutual planning of public and private 
groups and persons dedicated to elimination of the certain features from our 


immigration law. 


How 

Will these arnendments take the form of a frontal attack on the McCarran 
Walter Act, as proposed by the President’s Commission on Immigration and Na- 
turalization and appearing in the form of the bills by Senator Lehman and his 
colleagues? Will they be in the more limited, but still far-reaching, proposals made 
by President Eisenhower? Or will they be in the tangential manner proposed by 
Congressman Walter and others? 

“Piecemeal changes in this law,” said Adlai Stevenson, “however well-inten 
tioned, are certain to be unsatisfactory, because the many sections of the immigra 
tion code are so interwoven as to make a complete revision with a new and more 


humane approach, the best remedy.”" On the other hand, many people of good 
1 


will and intent urge a more gradual approach."** The Displaced Persons Act is 


given as an example of the piecemeal approach; President Truman was urged to 
veto the bill, but signed it, and immediately went to work for its amendment.’™* 
The difference between an over-all plan of goals, or strategy, and the specifi 


155 See BAILEY & SAMUEL, Op. cit. supra note 49, at 249-50. 

18 102 Cone. Rec, 80-81 (daily ed. Jan. 5, 1956). 

157 See, ¢.g., AMERICAN IMMIGRATION CONFERENCE, Forty RecoMMENDATIONS vor AMENDING THE 
IMMIGRATION AND NaAtionALiry Acr (1955). 

164 See DispLacep Persons Comm'n, op. cit. supra note 54, at 27 et seq 
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battle plan, or tactics, is important. If the strategy in the fight for the Displaced 
Persons Act had not encompassed what was ultimately won in the 1950 amend- 
ments, it is possible that even the original 1948 law might not have been forced 
through Congress. The legislative process is one of compromise and jockeying 
between competing interests. One is always faced with the choice between the 
“all-or-none” approach and the “half-a-loaf-is-betterthan-none” approach. Sad ex- 
perience has often shown that yielding, or yielding too soon, may result in loss even 
of the half-loaf. 

Substantial progress has been made since 1952 in the course from piecemeal to 
frontal and thoroughgoing legislative amendments. In the senate debate of the 
spring of 1952, pooling of quotas was the maximum goal proposed in the substitute 
offered to the McCarran-Walter Bill." By the winter of 1952-53, the President's 
Commission recommended a complete abandonment of the national-origins formula 
and proposed a unified quota system in its place, without regard to national origin, 
race, color, or creed. President Eisenhower's special message of February 1956 pre- 
sents pooling of unused quotas as a minimum immediate demand and urges further 
study geared to dealing with the national-origins system. Senator Lehman, whose 
bill would carry out the recommendations of the President’s Commission, has 
publicly stated that he will support President Eisenhower's more limited proposals. 
All such steps, however,’ are obviously only first steps toward the ultimate goal 
so far as both the President and the Senator are concerned. 

It would be foolhardy to assume that supporters of the present law are unaware 
that pooling of unused quotas is a fundamental change in legislative policy and 
a step toward abandonment of the national-origins system, Else, how explain their 
bitter opposition to the President's proposal? The racial, religious, and other preju- 
dices supporting the national-origins system—and this is not to say there are not 
other purported reasons for such support—will fight just as bitterly against pooling 
of quotas. However, uncommitted people are likely to see in the President's pro- 
posal a reasonable step forward and may be willing to accept it while they are be- 
coming better informed as to the real and full needs of our nation’s immigration 
policy. 

Another possibility rests in technical or small-range amendments. Like the 
Supreme Court in its refusal to consider constitutional issues unless absolutely neces- 
sary, Congress generally does not tackle more than it has to or is compelled to by 
public opinion. Although major public needs and world crises have proved that the 
nationalorigins law has broken down and is a national detriment, Congress has 
not, until now, attacked the real evil of the national-origins system. Instead, it 
has enacted special emergency laws, such as the Displaced Persons Act, the Refugee 
Relief Act, the War Bride’s Act, and even some of Senator McCarran’s special bills 


"°° S 2343, 82d Cong., rst Sess. (1951). See Handlin, supra note 154, at 6. 

°° The possibilities of this approach are legion. See, ¢.g., Rosenfield, Consular-Nonreviewability: 
A Case Study in Administrative Absolutism, 41 A.B.A.J. 1109 (1955); Maslow, Recasting Our De- 
portation Law: Proposals for Reform, 56 Corum. L. Rev. 309 (1956). 
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admitting sheep-herders without regard to general legal requirements.'*' Competent 
observers have noted an inclination on the part of defenders of the present law to 
approve technical and even minor policy amendments. In the current session of 
Congress, if any legislation is enacted, it is likely to be a combination of, or re- 
semble the contents of, Congressman Walter's two bills, H.R. 6888 and H.R. 10087, 
which propose technical changes in the McCarran-Walter Act and the Refugee Re 
lief Act. 

There seems to be small likelihood that either Senator Lehman's frontal attack 
or the President’s sideswiping attack on the national-origins system will even receive 
serious consideration from the Judiciary Committees this session. However, the 
educational campaign now under way, on the part of church, labor, civic, and other 
groups, should soon reach the bulk of the American people. The election campaign 
of 1956 will be fought, in some part, over theimmigration issue. As the American 
public becomes aware of the issues, it would seem that fundamental, far-reaching, 


and all-inclusive revisions of our immigration law must inevitably follow. The 
process of change of these laws, therefore, will likely start piecemeal, with amend 
ments geared to the long-range goal of basic change. And this very process will 
probably result ultimately in a complete revision through frontal attack on the 


present law. 


What 

What will these forthcoming amendments provide? 

a. The tone of the law. Perhaps this may be the most difficult to change. Men 
live by symbols, and a “tough”-sounding law may be a face-saving device for a 
Congress that will liberalize content. So, in the Displaced Persons Act, many con- 
gressmen and senators found solace and self-defense in calling that law “a quota 
law,” although for practical operational purposes, it completely ignored and wiped 
out the quota limitations. Liberalized immigration administration, plus the new 
developing public opinion, will lead the way to a sounder and more just orientation 
of the law. 

b. The number to be admitted, Substantial agreement has been reached by both 
political parties for an increase in the number of aliens authorized to be admitted 
annually. Within the foreseeable future, it is reasonable to expect an amendment 
to this general effect, somewhere between the 220,000 recommended by President 
Eisenhower and the 250,000 recommended by the President's Commission on Im 
migration and Naturalization. 

c. Method of selection. This is the critical issue. We have already witnessed the 
beginning of the end of the national-origins system, first by indirection (such as the 
“mortgaging” of quotas under the Displaced Persons Act),'** then somewhat more 
openly (as in the nonquota status under the Refugee Relief Act). Now, we have 

161 See Presipent’s CoMM'N ON IMMIGRATION AND NATURALIZATION, Op. cit. supra note 4, at 107 


08. See also Engel, Letter to Editor, N. Y. Times, July 6, 1954, p. 22, col. §. 
28 See note 139 supra. 
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President Eisenhower's proposal (1) to pool unused quotas and (2) to admit 5,000 
nonquota aliens. Something in the nature of the President's current proposals prob- 
ably will be the next legislative step toward the total elimination of the national- 
origins system and the substitution for it of a selective process free of discrimination 
based on national origin, race, religion, or color. 


When 

How soon will such amendments be adopted? Senator Lehman admitted in the 
senate hearings of November 1955 that he expected no “major revision” of present 
law in 1956." 

The history of former restrictive immigration legislation shows that there is 
a considerable time-lag between initiation of new proposals and their fruition in 
legislation. The 1917 Immigration Act developed out of the work started by the 
Immigration Commission of 1907—a ten-year lag. The 1921 Act saw its first pro- 
genitor in a bill introduced in 1913'%—here, there was an eight-year gestation 
period, The McCarran-Walter Act of 1952 began its legislative history in 1945, 
as a result of a general investigation of immigration and nationality laws'®°—this 
took seven years. 

The new immigration law, which will replace the McCarran-Walter Act, began 
its legislative journey when the conscience of America was aroused first by Presi- 
dent Truman's veto in 1952 and then by the report, Whom We Shall Welcome, 
issued by the President's Commission in 1953. The presidential election campaign 
of 1952 just barely opened up public debate on immigration. The 1956 election 
campaign promises to serve as the first really full-scale, national political forum 
for public education, discussion, and decision, on the immigration issue. It would 
seem not too rash to expect, then, that by the 1960 presidential campaign, the gen- 
eral policy decisions will have been reached by the American people. By then, the 
pattern of public attitude and the responsiveness of Congress to this new and by 
then well-developed public demand will assure substantial and fundamental re- 
visions to enable our immigration law to reflect our highest ideals, serving the 
national interest, without discrimination based on national origins, race, color, or 
religion, and without the petty meanness of our present immigration law. By 1960, 
it seems safe to predict, the American people will have set their sights on a complete 
and thorough revision of our immigration law, along the lines charted in 1953 by 
the President’s Commission on Immigration and Naturalization. Once the Ameri- 
can people know the facts, it is unlikely that they will tolerate immigration laws 
that reflect distrust, discrimination, and dangerous isolation, They will demand 
a positive, liberalized immigration policy consonant with our great traditions and 
our role as a great world power. 


*** See 35 Conc, Dic. 1 (1956); 102 Cone. Rec. A662 (daily ed. Jan. 23, 1956). 

*** See Note, Developments in the Law of Immigration and Nationality, 66 Harv. L. Rev. 643, 
648 (1953). 

*°°H. Res. 52, 79th Cong., 1st Sess. (1945). See also, H. Rep. No. 1312, 79th Cong., 1st Sess. 
(1945); S. Res. 137, 80th Cong., 1st Sess. (1947); S. Rep. No. 1515, 84th Cong., 1st Sess. (1955). 
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